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PREFACE 



SINCE " Ignorance of the Law excuses no one," it is 
important to the prospective business man to begin his 
career with a well-grounded knowledge of those principles 
. of law which apply especially to commercial transactions. 

The object of this book is to place these principles before 
the student in a form so simple and practical that they can 
be mastered within the short time given to a course of 
Commercial Study. With this object in view, the form of 
arrangement in consecutive questions and answers was 
chosen so that, answer and question being associated in the 
mind of the student, the one would always suggest the other. 
This makes the book especially valuable to the large number 
of teachers who desire to teach Business Law to classes by 
modern school methods, rather than by lectures. 

The preparation of the book has been the work of 
teachers of practical experience who are familiar with the 
needs of commercial students. It has also had the benefit 
of examination and revision by two eminent lawyers so that 
those who use the book may be sure it represents good 
law as well as practical sense. One of these lawyers, a 
well-known judge, has paid it the compliment of saying 
that beyond any similar book he has ever seen, it hits the 
mark, instead of shooting over the heads of those for whom 
it is intended. 
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''The very essence of a contract is intelligent assent/' 
Kinds of Contracts. 

1. What is a contract? 

A contract is an agreement between two or more com- 
petent persons, for a sufficient consideration, to do or not 
to do, some lawful act. 

2. What is said about the act to be performed? 

It must be neither illegal nor immoral nor impossible nor 
already enjoined by law. 

3. What is meant by "enjoined by law?" 

These words mean already required by law. A contract 
to do what is already enjoined by law is void. 

4. What are the two general classes of contracts? 

Formal and informal. Formal contracts include con- 
tracts of record and specialties ; informal contracts are 
parol or simple. 

5. What is meant by a contract of record? 

One made and entered of record before a judicial tribunal, 
such as a judgment. 

6. What are the characteristics of contracts of record? 

They prove themselves; it is only necessary to produce 
them as evidence of their existence. They differ from other 
contracts in that they do not rest upon the consent of the 
party bound. 

7. What is a specialty? 

Any written contract executed under seal. It is the 
seal that makes it a specialty. 

8. What are the principal specialty contracts? 
Deeds, bonds, mortgages. 
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9. What was the use of the seal in olden times? 
When persons could not write, the seal was used for 

much the same purpose as the signature is used to-day. It 
was evidence of assent to the terms of a contract. 

10. What is the use of the seal now? 

The seal is now used on important documents to distin- 
guish them from those of less importance. 

11. What is the effect of a seal on a contract? 

It imports consideration. As to executed contracts the 
seal affords a conclusive presumption of consideration ; but 
as to executory contracts the presumption is rebuttable. 
The sealed contract does not outlaw as soon as the sim- 
ple one. 

12. What is a parol or simple contract? 

It is any agreement not sealed ; it may be oral or written. 

13. What are some of the different classes of simple con- 
tracts? 

Express, implied, oral, written, executed, executory, joint, 
joint and several, several. 

14. What is an express contract? 

An express contract is one, oral or written, whose terms 
are clearly, fully and openly stated. 

15. What is an implied contract? 

An implied contract is one whose terms are not fully 
stated, but the circumstances indicate the intentions of the 
parties. 

Another definition. — An implied contract is one which 
reason and justice dictate and which, therefore, the law 
presumes that every man undertakes to perform. 

16. What is an executed contract? 

An executed contract is one whose terms have been per- 
formed. It is a completed contract and is useful in proving 
what rights were acquired through a certain contract. 

17. What is an executory contract? 

It is an agreement to perform some future act, a part of 
which may be completed, but there yet remains something 
to be done. 
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i8. What is a joint contract? 

It is an agreement made by two or more parties as prom- 
isors with another party, the promisors being together 
responsible for the whole contract. 

19. What is a several contract? 

It is an agreement made by two or more parties as 
promisors, each becoming responsible for the whole con- 
tract independently of the others. 

20. What is a joint and several contract? 

It is an agreement made by two or more parties as 
promisors with another party, each one alone as well as all 
together being responsible for the entire contract. 

21. What is an entire contract? 

An entire contract is one in which complete performance 
on the part of one party must precede performance by the 
other. 

22. What is a divisible contract? 

It is one in which complete performance by one party is 
not necessary before anything can be required of the other. 

23. What is a void contract? 

A void contract is one that the law will not enforce. 

24. What is a valid contract? 

A valid contract is one that is enforceable by law. 

25. What is a voidable contract? 

A voidable contract is one whose terms may be repudi- 
ated by one or more of the parties. 

26. What is the rule if a void contract is executed? 

As a general rule the courts will not interfere in favor of 
either, but will leave the parties in the position in which 
they have placed themselves; but in certain cases the 
courts will interfere in favor of an innocent party when he 
was not at fault and the contract was unlawful as to the 
other party only. 

The Elements of a Contract. 

27. What is meant by the elements of a contract? 

The elements of a contract are the essential things of 
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which it consists and without which there can be no con- 
tract. 

28. What are the elements of a contract? 

Parties, their consent, lawful consideration and subject- 
matter and sometimes the element of time. 



Parties. 

29. What are the two classes of parties? 

Competent and incompetent. 

30. What are two essential conditions of competency? 
Persons must be of legal age and sound mind. 

31. What is meant by disability in making contracts? 
Disability is the lack of ability to make a valid contract. 

32. How many kinds of disability are there? 
Two ; legal and natural. 

33. Who are legally incompetent? 

Minors, alien enemies, married women (excepting where, 
as in New York state, the disability of the common law has 
been changed), corporations to a limited extent, and per- 
sons who have been judicially declared to be incompetent. 

34. Name those who are naturally incompetent. 

Idiots, lunatics, habitual drunkards and persons under 
duress. 

35. What are the conditions of incompetency? 

Minority, coverture, alien-belligerency, idiocy, lunacy 
and habitual drunkenness. 

36. Who are minors or infants? 

In New York state all persons, male and female, are con- 
sidered infants while under 21 years of age, excepting in 
certain prescribed cases. 

37. What are those prescribed cases? 

(i) A male person eighteen years and upwards and a 
female sixteen years and upwards may make a .valid will 
of personal property, and (2), the age of legal consent to 
marriage is eighteen years and upwards. 

38. When do persons become of age? 
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On the day before their twenty-first birthday, upon the 
principle that the law recognizes no fraction of a day. 

39. What valid contracts may a minor make? 

A minor may make valid contracts for necessaries when 
not already supplied. 

40. What are considered necessaries? 

Such board, medical attendance, clothing and schooling 
as are suitable and proper. 

41. To what extent are such contracts binding? 

Such contracts are binding, but only a fair price can be 
charged. A minor cannot be compelled to pay an exorbi- 
tant price for necessaries supplied. 

42. How are necessaries distinguished from luxuries? 

The standing in society and the fortune of the minor 
decide what is necessary. It is often a question of fact for 
a jury to decide as to what are suitable necessaries. 

43. What is said of the contracts made by minors for 
things not necessary? 

They are voidable; the minor may repudiate them if he 
so desire. 

44. Can an adult recover the money he loaned a minor? 
No; money is not a necessary. However, when the 

money is supplied at the request of the minor and is used 
to pay for necessaries actually supplied, the lender may put 
himself in the place of the one who supplied the necessaries 
and recover their reasonable worth. 

45. What action may a minor take in regard to contracts 
made during minority, when he becomes of age? 

He may either ratify or disaffirm them. 

46. What is ratification? 

It is the act of giving force to a contract that is not al- 
ready in force. It is making a voidable contract valid. 

47. What is disaffirmance or rescission? 

It is the act of repudiating a contract. It is making a 
voidable contract void. 

48. When may a minor ratify or rescind his voidable con- 
tract? 
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He can rescind a parol contract at any time while yet a 
minor, but he cannot ratify his contract until he becomes 
of age. It takes the same power to ratify a contract as 
it does to make a valid contract. 

49. Is a minor allowed to waive his rights? 

No, he is not ; he is given certain rights for his protection 
and no act of his, however willingly done, will deprive him 
of these rights. 

50. How may a minor ratify his contract on coming 
of age? 

As follows : 

(i) By expressly recognizing it; or 

(2) By going forward with the performance of it on his 
part; or 

(3) By retaining the benefits or proceeds of it for an 
unreasonable time; or 

(4) By silence when he ought to speak. 

51. How may a minor disaffirm or rescind his contract? 

He may rescind the contract at any time by making his 
wishes known and by returning if possible whatever he has 
received under the contract. 

52. When will silence be equivalent to ratification? 

If the minor retain the consideration for an unreasonable 
length of time after attaining his majority, he runs the risk 
of ratifying the contract by his silence. 

53. When will silence on the part of the minor not be 
considered ratification? 

When the contract is wholly executory and he has re- 
ceived nothing under the contract he need take no action. 
He may plead his nonage as a complete defense in such a 
case. 

54. Must the minor return the consideration when he 
rescinds his contract? 

He must when it is in his power to do so. When not in 
his power to do so he can generally rescind the contract 
without returning the consideration. This is true when he 
has wasted or squandered what he has received. The other 
party can demand consideration when the minor still has 
it in his possession. 
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55. When the minor leaves home without just cause, can 
his parent or guardian be held for his contracts for neces- 
saries? 

No. The minor has disobeyed and cannot make binding 
contracts even for necessaries. In such a case the dealer 
trusts a minor at his own risk. 

56. Who is entitled to the earnings of a minor? 

When the minor lives at home and is suppoited by his 
parents, his earnings belong to them. 

57. When is a minor entitled to his own earnings? 
When he has been given his time, or when he has been 

emancipated by his parent or guardian. In some states, as 
in New York, it is provided by statute that the parent or 
guardian who claims the wages of a minor must notify the 
employer within thirty days after the commencement of the 
service, in default of which notice, payment to the minor is 
valid. 

58. How may a minor be emancipated? 

If the minor is allowed to support himself and does not 
live at home, it is presumed that he has been emancipated . 
but a written statement by the guardian or parent may be 
required by statute. 

59. Does emancipation enlarge the minor's power to con- 
tract? 

It does not. 

60. Does the minor when emancipated relinquish all 
claim on his parent or guardian? 

If the minor should fail to support himself, he can still 
claim support from his parent or guardian. 

61. Is it legal for an infant to marry? 

A minor may marry by complying with the requirements 
of statute law. 

62. Can a minor make a contract of apprenticeship? 
Yes, he can generally; this is regulated by statute. 

63. Can a minor take and hold property? 
Yes, he can. 

64. Can a minor make a deed? 

Yes, he can, but he may disaffirm it when he be- 
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comes of age. The minor cannot disaffirm his convey- 
ance of real property until he becomes of age, but he may 
take possession of the property again and derive the profit 
from it in the meantime. 

65. Why has the minor the right to make so many void- 
able contracts? 

This is for his own protection. Others might take advan- 
tage of him on account of his lack of wisdom and experience. 

66. Has the adult the right to rescind the contract he 
makes with a minor? 

No, he is bound to keep his agreement. The contract is 
voidable at the election of the minor. 

67. Is a minor punishable for his torts? 

Yes, he is just as liable for wrongs committed as an adult. 

68. What valid contracts can married women make? 

In many states, including New York, a married woman 
owns her separate property and can make contracts con- 
cerning it the same as if unmarried. 

69. Who are alien enemies? 

Citizens of nations at war with each other are alien 
enemies. 

70. What is the law regarding contracts between alien 
enemies? 

Executory contracts are suspended during the operation 
of war. When peace has been declared these contracts may 
be resumed. No new contracts may be formed during the 
progress of war, or if made, are void and cannot be enforced 
even when peace is restored. 

71. Why is such a law enforced? 

If contracts were allowed under such circumstances, pri- 
vate Interests would often be put before the welfare of the 
country, and this would be detrimental to the public wel- 
fare. A similar law is found in every country. 

72. What restrictions are placed upon corporations in 
regard to making contracts? 

Corporations are sometimes termed artificial persons, and 
have such rights and powers as are granted them by char- 
ter. They are usually created for a special purpose, and if 
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they exceed the bounds of their charter, their contracts 
may become void. 

73. Who is a lunatic? 

A lunatic is one who was born with a sound mind which 
has subsequently become deranged by accident or disease. 

74. When does a person legally become a lunatic? 
When adjudged so by due process of law. 

75. What is said of the contracts of a lunatic before his 
lunacy has been judicially established? 

They are voidable ; they remain in force until disaffirmed 
by the lunatic or his guardian, but they cannot be rescinded 
unless it can be proven that the person was insane at the 
time of making the contract. 

76. When the lunacy or insanity is unknown by the per- 
son who deals with a lunatic, what is the law? 

If no undue advantage were taken, and the circumstances 
be such that the parties cannot be returned to their original 
positions, the contract must stand. 

77. A person is insane in one particular direction, but 
rational in all others. Can he make valid contracts? 

Yes, he may be bound by a contract made by him on a 
subject not affected by his insanity. 

78. Has a lunatic the power to make contracts during a 
lucid interval? 

Yes, he will be bound by such contract when there is no 
evidence of fraud. 

79. When a person has been declared insane by the 
proper court, and a guardian or committee appointed to 
look after his affairs, can he make contracts? 

No, his contracts are then absolutely void, even when 
made during a lucid interval, unless made with the consent 
of the guardian or committee. 

80. Who is an idiot? 

An idiot is a person born without a mind, and therefore 
has not the capacity to acquire ordinary understanding or 
judgment. 

81. Can an idiot make contracts? 

His contracts are not binding upon him. He is placed 
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under the care of a guardian or committee, who looks after 
his affairs. 

82. Why are idiots and lunatics incompetent to make 
binding contracts? 

They lack reason and cannot understand the meaning 
and effect of a contract. The very essence of a contract is 
said to be intelligent assent. 

83. What is the effect of drunkenness on a contract? 

If the person were grossly intoxicated when he entered 
into a contract, such contract is voidable. The degree of 
intoxication is important. If it can be proven that the per- 
son was possessed of his reason when he made the contract, 
the fact that he had been drinking will not prove a good 
defense. In order to avoid the contract the intoxication 
must be such as to destroy the reason, but if any undue 
advantage were taken of partial intoxication it may be suffi- 
cient to vitiate the contract. 

84. When does a drunkard lose the power of making 
valid contracts? 

When he has been declared an habitual drunkard by com- 
petent authority and a guardian or committee has been 
appointed to control his affairs. 

85. What right has a drunkard when he becomes sober? 

He can rescind the contract he made while intoxicated, 
but if he retain the consideration unreasonably long, he 
runs the risk of ratifying his contract by his silence. If he 
wish to do so, he may expressly ratify his contract. 



The Consent of the Parties. 

86. What is mutual assent? 

Mutual assent may be defined to be the meeting of minds ; 
it consists of an offer by one party and its acceptance by 
the other : they must assent to the same thing in the same 
sense, and their assent must be of their free will. 

87. What is said regarding the acceptance? 

The acceptance must correspond in every respect with 
the offer; it must neither go beyond nor fall short of the 
terms proposed and it must be unqualified. 

88. How are offers made? 
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Generally by word of mouth or in writing, but sometimes 
implied from the acts of the parties. 

89. How is the assent given? 

The assent may be given (i) by word of mouth, (2) by 
writing, (3) by sign, or (4) by silence. 

The assent may bind the party, although not express 
or in writing, if it can be fairly inferred from his profiting 
by the stipulations of the contract. 

90. Where the offer is received by mail or by telegraph 
and accepted the same way, when is the contract complete? 

In most states the contract is complete when the letter 
of acceptance is mailed properly addressed and postage 
paid, or when the telegram of acceptance is left at the tele 
graph office. 

91. If the letter of acceptance should go astray or the tele- 
gram should never be delivered, can the offerer be held to 
his contract? 

Yes, he can, because he selected the medium for com- 
municating the acceptance, and where the sender or 
acceptor complies with his instructions he must keep his 
offer good. The acceptance is sent at his own risk. 

92. What provision may the offer contain? 

The offerer may insert in his proposition a clause stating 
that he will not be bound by the offer until he receives the 
acceptance. 

93. When will a letter withdrawing an offer have effect? 
The letter of withdrawal must be received by the offeree 

before he mails his acceptance to have the effect of withdraw- 
ing the offer. 

94. What time is allowed for the acceptance of an offer 
by mail? 

If no time be specified, the offer must be accepted in rea- 
sonable time; if an answer be required by return mail it 
must be so sent. 

95. When an offer is made verbally when must it be 
accepted? 

It must be accepted at once ; if the parties separate with- 
out an agreement the offer is withdrawn. 
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96. If A make B an offer and give him one week in which 
to accept it, can A withdraw the offer in the meantime? 

Yes, he can withdraw the offer at any time, but he should 
give B notice of such withdrawal. There is no considera- 
tion to support the contract. 

97. If B had given A a sum of money to keep the offer 
good for one week, could A then withdraw the offer before 
the expiration of the set time? 

Yes, he may, but he would be liable to B for damages for 
a breach of contract. In this case there is a valid contract 
with valuable consideration. 

98. How may an offer be revoked? 

As follows: 

(i) By express notice to that effect. 

(2) By expiration of the specified time and, where no 
time is specified, by the expiration of reasonable time. 

(3) By disposal of the thing offered before the time speci- 
fied, when the other party has notice of the facts. 

(4) By death or insanity of either party. 

99. Must the offer be made to an ascertained person? 

No, but no contract can arise tmtil it has been accepted 
by an ascertained person. 

106. When will an offer made to the public be binding on 
the offerer? 

If a person with knowledge of the offer render the service 
called for in the offer, the contract is complete and binding 
on the offerer, unless the offer had been revoked in the same 
manner as made and with equal publicity. 

loi. What is the effect of a bid at a sale by auction? 

It amounts to an offer. It becomes a contract as soon as 
the hammer of the auctioneer falls or the bid is otherwise 
accepted. 

102. Before the article is struck off by the auctioneer, can 
the bidder withdraw his bid? 

He can, because until then it is not obligatory on him for 
want of the assent of the owner of the property by his agent, 
the auctioneer. 

103. What is the law regarding mutual mistakes in mak- 
ing contracts? 
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Where there is a mutual mistake as to a material fact, the 
contract may be rescinded by either party. Ignorance of 
fact generally excuses. 

104. If one of the parties designedly caused the mistake, 
what may be done? 

The innocent party may avoid the contract on the ground 
of fraud. 

105. Where a person unable to read is misinformed of the 
contents of an instrument and thereby is induced to sign 
it, believing it to be an instrument of an entirely differ- 
ent nature, can he avoid the instrument? 

Yes, he can ; but where a person is able to read and 
neglects to do so, he may be held to the contract, when the 
rights of innocent third parties would be affected. 

106. Distinguish between a unilateral contract and a 
bilateral contract. 

A unilateral contract is where one party promises another 
who makes no promise in return. 

A bilateral contract is where both parties make mutual 
promises, the one promise being a consideration for the 
other promise. 

107. Can a contract be avoided when one of the parties 
claims that he did not know the law? 

No ; ignorance of law is not an excuse for breach of con- 
tract. 

108. Why is this so? 

If ignorance of* law were accepted as an excuse, every 
offender could plead ignorance in defense of his acts and no 
law could be enforced. 

109. Is ignorance of foreign laws an excuse for breach of 
contract? 

This may be a valid defense, for persons are not supposed 
to know foreign laws. 

no. What is fraud? 

Fraud is any act, sign or language which one person uses 
to obtain an unfair advantage over another. 

III. Of what does fraud generally consist? 
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Fraud may consist in concealment of material facts which 
ought to be made known, or in active misrepresentation. 

112. What is the effect of fraud on a contract? 

Fraud vitiates every contract into which it enters, at the 
election of the innocent party. 

113. What rights has the defrauded party? 

He may rescind the contract when he discovers the fraud, 
or he may overlook the fraud and compel the other party 
to keep the contract. If he choose to rescind it, he must do 
so within a reasonable time after discovery and he must 
return the consideration he received. 

114. Upon whom is the burden of establishing the fraud? 

On the party who alleges it. 

115. What is one distinction between misrepresentation 
and fraud? 

In cases of fraud there is always the intent to deceive, 
but a misrepresentation may be made and the one making 
it may believe that he is making a true statement. In either 
case, the misrepresentation will be sufficient ground for 
avoiding the contract. 

116. What is duress? 

When the consent to the terms of a contract is obtained 
by unlawful, physical force, threatened or applied, the party 
is said to be acting under duress. 

117. What constitutes duress? 

A threat of illegal imprisonment, or a threat of violence 
or harm to the person, or sometimes to the property of a 
party to a contract, will be duress. There must be, or 
appear to be, actual danger. A threat of legal imprison- 
ment will not be duress. Sometimes the threat is directed 
against some near relative of the party, and to save such 
relative the consent is given. 

118. What is the effect of duress on a contract? 

The party who gave his consent under duress generally 
has the right to rescind the contract. 
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Consideration. 

. iig. What is consideration? 

Consideration is the price, the promise, or the cause 
which induced the parties to enter into the contract. 

Another definition — Consideration is something esteemed 
in law as of value in exchange for which the promise in the 
contract is made. 

120. What are the two general classes? 
Consideration is either sufficient or insufficient. Suffi- 
cient consideration may be either good or valuable. 

121. What is valuable consideration? 

Valuable consideration may be represented by the pay- 
ment of money, by the delivery of property, by the per- 
formance of work, by making a promise for a promise, by 
advantage to the promisor, by detriment to the promisee, etc 

122. What is good consideration? 

Good consideration consists in friendship, relationship, 
affection, etc. 

123. What kind of contract will good consideration sup- 
port? 

Good consideration will generally support an executed 
contract ; it will not support a promise. It is chiefly used 
in conveyancing. 

124. When is good consideration insufficient to support 
an executed contract? 

When the contract, based upon good consideration, was 
made with intent to defraud third parties, the contract may 
be set aside. 

125. Must consideration be adequate? 

No, consideration need not be adequate; if it be what the 
law recognizes as valuable, a very slight consideration may 
support the greatest undertaking. 

126. What is insufficient consideration? 

Insufficient consideration may be defined to be gratuitous, 
illegal, immoral or impossible. 
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127. Does a moral obligation create a legal obligation? 

No ; one may be morally bound to do what he cannot be 
legally compelled to do. Where there was a prior legal 
obligation, a subsequent promise to discharge it is binding. 

128. Will an impossible consideration support a contract? 

No; but it must be a moral, physical or legal impossi- 
bility. A promise which is impossible because the promisor 
has not sufficient means to meet it will not be such impossi- 
bility as will render a contract void. Nor is the promise 
void merely because it is difficult or even improbable. 

129. What is the law regarding the consideration of a 
contract under seal? 

The form imports a consideration ; none need be proved. 
The one who signs and seals an executed contract cannot 
plead the lack of consideration as a defense; otherwise if 
the contract be executory. 

130. What is the law regarding consideration in the case 
of negotiable paper? 

Lack of consideration will not be a defense against an 
innocent holder for value, though it may be a good defense 
against the original payee. The innocent holder for value 
can enforce collection even when there was no consider- 
ation. 

131. Will a past consideration support a subsequent 
promise? 

No, for a promise made on account of a past matter is 
gratuitous. 

132. How is marriage regarded? 

It is a valuable consideration. 

133. Is the prevention of litigation a valid and sufficient 
consideration? 

It is. This is so because the law favors the settlement 
of disputes. 

134. Where several persons promise to contribute to a 
common object, desired by all, is the promise of each a good 
consideration for the promise of the others? 

It is. 
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135. How far are voluntary subscriptions binding? 

They are enforceable, when advances have been made 
or expenses or liabilities incurred by others in reliance upon 
such subscriptions before any notice of withdrawal. 



Subject-Matter. 

136. What is meant by subject-matter? 
Subject-matter is the thing to be done or omitted. 

137. What may the subject-matter be? 

It may be anything lawful ; it cannot be unlawful. 

138. Into how many classes may contracts with illegal 
subject-matter be divided? 

Into three classes: (i) Against public policy; (2) Im- 
moral; (3) Fraudulent. 

A contract may be illegal because it violates a positive 
law or because it is contrary to public policy. 

139. Name some contracts against public policy. 

(i) Contracts in unreasonable restraint of trade; (2) 
contracts in unreasonable restraint of marriage; (3) con- 
tracts perversive of the acts of government and obstructive 
to the course of justice. 

140. What is the effect of illegality of subject-matter? 

When the subject-matter is illegal, the executory con- 
tract is absolutely void, and cannot be enforced by either 
party. In case a contract with illegal subject-matter has 
been executed, the law will not interfere ; it will not require 
the undoing of what has been done ; the parties will be left 
in the position in which they have placed themselves. 

141. Why is unreasonable restraint of trade prohibited 
by law? 

Because it tends to deprive people of the means of earn- 
ing a living, or at least to diminish their opportunities for 
so doing. The public is deprived of their services in the 
kind of work which they can do best. It also tends to les- 
sen competition and to create monopolies. 

142. To what extent is a contract in restraint of trade 
enforceable? 

Unreasonable restraint renders a contract void. Where 
there is a reasonable restraint the contract may be valid. 
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143. What gives rise to contracts in restraint of trade? 

Contracts in partial restraint of trad^ arise from the sale 
of what is known as the good will of a business. Where 
one buys the established business of another, it is fre- 
quently agreed that a certain sum be paid for the good will 
on the condition that the seller shall not engage again in 
the same business in the same place. The buyer is allowed 
to restrain the seller in so far as it is necessary to protect 
his rights. Should he unreasonably restrain the seller, the 
contract becomes void and he loses what he might gain by 
being reasonable. Should the contract restrain the seller 
from engaging in the same business anywhere at any time, 
it would be unreasonable and void. 

144. How is the question decided in case of dispute? 

It is usually a case for the court to decide whether the 
restraint is reasonable or unreasonable. The circumstances 
have much to do with the decision. 

145. To what extent is it legal to place restraint on mar- 
riage? 

A reasonable restraint is legal, but when the restraint is 
unreasonable, the 'contract becomes void. In a contract 
where one of the parties promises never to marry or to 
remain unmarried for an unreasonable time, the restraint is 
such as to render the contract void. 

Where a legacy is left a person on the condition that the 
person remain unmarried for an unreasonable time, the per- 
son may marry and still claim the legacy. 

146. State some cases where the restraint of marriage is 
reasonable. 

(i) A father may make a contract with his son, to induce 
the son to remain unmarried until he reaches the age of 
twenty-five. 

(2) A contract not to marry without the consent of par- 
ents has been held to be reasonable. 

(3) It is regarded as reasonable for a husband to leave 
a legacy to his wife on condition that she remain his widow. 

147. What is meant by the term perversive of the acts of 
government? 

It means an intention to prevent the application of the 
])owers of government for the public good. Any contracts 
made with such intentions are void. 
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148. Name some contracts that come under this head. 

(i) A contract to pay for services rendered in securing 
election to a public office ; (2) a contract which has for its 
subject-matter trafficking in public offices in any way; (3) 
any contract to influence a public officer in the discharge of 
his duties by paying him more than his lawful fee, or by 
paying him to do what he is already required by law to do ; 
(4) any contract to pay a lobbyist for using secret influence 
or corrupt and unlawful means in favor of or against a bill 
before a legislature. 

149. What is meant by a contract that is perversive of 
justice? 

A contract perversive of justice is one whose object is to 
obstruct the course of justice and to prevent the proper 
administration of justice. All such contracts are against 
. the public good and are void. 

150. Name some contracts obstructing the course of jus- 
tice. 

(i) A contract which has for its object the bribing of a 
jury, or the bribing of a judge; (2) any contract to induce 
a witness to perjure himself; (3) any contract to suppress 
evidence ; (4) any contract to suppress a criminal prosecu- 
tion ; (5) any agreement which tends to encourage litiga- 
tion. 

151. What is the law regarding contracts which have an 
immoral tendency? 

All such contracts are void. The principal classes are 
those relating to obscene publications, Sunday desecration, 
and bets and wagers. 

152. What is the law regarding Sunday contracts? 

In nearly every state there are statutes forbidding the 
transaction of ordinary business on Sunday. These statutes 
are various, so that what might be prohibited in one state 
might be allowed in another. In some states, as in New 
York, contracts entered into on Sunday to take effect on 
some secular day are valid. So that in these states a promis- 
sory note, bond, deed or mortgage is valid though signed 
on Sunday, if delivered on a secular day. In some states. 
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however, the statutes forbid entering into a contract o;i 
Sunday. Work of necessity and mercy is allowed in all 
states. 

153. Can a contract to publish obscene literature be 
enforced? 

No, it cannot ; in some states it is regarded as a crime to 
make such contracts. 

154. What is the policy of cpmmon law regarding bets 
and wagers? 

At common law, only wagers which have an immoral 
tendency are void. Some states have pas3ed statutes pro- 
hibiting all betting and gaming as well as lotteries and 
raffles. In such states contracts founded on a wager or 
lottery or the like are void. Statutes also fix the responsi- 
bility of the stakeholder and decide when money wagered 
can be recovered. 

155. Upon whom may a contract be fraudulent? 

It may be fraudulent upon either party or it may be 
fraudulent upon third parties. 

156. Name the common contracts when fraud is practised 
upon third parties. 

Fraud may be practised in auction sales, in transfers of 
property from husband to wife, or in making assignments. 

157. How may fraud be practised at auction sales? 
Parties who attend a sale may agree not to bid and in this 

way stifle competition to the detriment of the seller. In 
this way the decrees of court may be rendered ineffective, 
because the selling of property is the common way of 
executing a decree of court. On the other hand the seller 
may engage a person to stand by during an auction sale 
and bid on the goods offered for sale to raise the price, this 
person having no intention of buying the goods. This acts 
as a fraud on the honest buyers. In such cases the con- 
tracts are voidable, and the honest buyers may refuse to take 
the goods when they discover that fraud has been practised 
in this way. 

158. In what way is fraud committed in cases where 
assignments are made? 

Sometimes a debtor conveys his property to others with 
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intent to defraud his creditors. Such contracts are void 
unless the purchaser can show that he paid value for what 
he obtained and had no knowledge of the fraudulent intent. 

A debtor will not be allowed to make gifts to his friends 
when such transfers render him insolvent or greatly impair 
his ability to pay his just debts. When such transfers are 
made they can be set aside in favor of the creditors, but 
they are binding as between the donor and donee. 

For usurious contracts see chapter on Interest and Usury. 

159. Can a person when unable to pay his debts in fulU 
make a transfer by sale or mortgage of all his property, in 
payment or by way of security of an honest debt owing by 
him? 

He can, if done without any intent to hinder, delay or 
defraud any of his other creditors. 



Statute of Frauds. 

160. What is the object of the Statute of Frauds? 

It is a statute enacted to prevent fraud and perjury. 

161. How does the statute accomplish this object? 

This object is accomplished by requiring certain con- 
tracts to be in writing to be enforceable by law. 

162. Why was it necessary to enact such a statute? 
Prior to the passing of this law most contracts could be 

enforced whether oral or in writing. It was often difficult 
to get evidence to support contracts, for witnesses would 
forget, die or remove. Some to gain advantage would per- 
jure themselves. The written contract proves itself and 
does away with this trouble. 

163. What contracts must be in writing to be enforce- 
able? 

The statute requires that the following contracts shall 
be in writing and signed by the party to be charged : 
I. Leases of land for more than one year. 

2. Contracts for the sale of land or any interest in land. 

3. Agreements that by their terms are not to be per- 
formed within one year from the making of them. 

4. Special promises to answer for the debt, default and 
miscarriage of another person. 
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5. Agreements made upon consideration of marriage. 
This does not include mutual promises to marry. 

6. The special promises of an executor to become person- 
ally responsible for the debts of the estate he represents. 

7. Contracts for the sale of personal property involving 
fifty dollars or more, unless some part of the property be 
accepted and received by the vendee, or some part of the 
price be paid at the time, or the sale be by auction. 

8. Conveyances or assignments of trusts in personal 
property. 

9. A new promise to pay a debt discharged in bankruptcy. 

164. What will be sufficient writing? 

The law does not require a formal written document. A 
memorandum or note of the agreement which contains the 
essential points will be sufficient. A letter, or a telegram, 
or even an entry upon books has been held to be sufficient. 

165. How must the writing be signed? 

It must be signed by the party to be charged thereon, or 
by his authorized agent; it need not be signed by the other 
party. In New York it must be subscribed. 

166. What is said of an oral contract that comes within 
this statute? 

It is not void, but only voidable ; there is no remedy for 
its enforcement. 

167. To what kind of contracts does this statute apply? 
To executory contracts only. When a contract has been 

executed it is binding even though it was not in writing. 

168. Must the consideration be expressed in the writing? 
The statute in some states requires that the consideration 

be expressed in the writing, although the exact amount need 
not be specified. It will be sufficient if it can be inferred 
from the terms of the writing that there was consideration. 
The words "value received" are sufficient to indicate con- 
sideration. In some states the statute does not require the 
consideration to be expressed in any way. 

169. What is a sufficient consideration for a promise to 
pay the debt of another? 

If the contract of guaranty be made at the time that the 
principal debt is contracted, the same consideration will 
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support both contracts; but if it be made subsequently, 
there must be a new consideration. 

170. An offer is made in writing and accepted verbally. 
Is it binding? 

Yes, the signer will be bound by the contract. 

171. Is it legal for an agent to sign for his principal? 
Yes, a legally authorized agent may sign for his principal. 

The agent should sign the name of his principal, but should 
lie sign his own name, it may be shown that the contract 
was really made with the principal through his agent. 

172. What does this statute require concerning sales of 
land? 

It requires that any agreement to sell land or any interest 
in land must be in writing to be enforceable. It does not 
refer so much to the deed conveying land as to the promise 
to make a deed at some future time. The deed is a specialty 
executed under seal and no statute was necessary to have 
it written. 

173. Name some things regarded as interest in lands. 
Standing timber, growing grass, the fruit of trees are 

considered interests in land and until severed from the soil 
can be sold only by a written agreement. Crops which are 
the result of annual cultivation are considered chattels and 
may be sold as such. 

174. What is an easement and how are easements 
created? 

An easement is the right to use another's land for some 
private use. It may be the right to pass over lands or the 
right to flow them. A permanent right of this kind can be 
created by writing or by long use. 

175. Will a part payment at the time of sale make a con- 
tract to sell land binding? 

No ; such payment will not fulfill the requirements of the 
statute. 

176. "Contracts not to be performed within one year must 
be in writing." To what does this clause apply? 

This applies to contracts which cannot be fully per- 
formed within one year from the time they are made. Any 
agreement where there is a possibility of performance 
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within a year does not come within the statute, although it 
may be highly improbable that it will be performed within 
that time. Thus, a son contracts to support his aged father 
for the remainder of his life ; such contract will not require 
a writing to support it, for the father may die within the 
year, and then the terms of the contract will be fully per- 
formed. 

177. A merchant engages a bookkeeper for a year or 
more, the service to begin three months after the date of 
making the contract. Is an oral contract valid? 

No ; a written contract will be necessary. 

178. A builder made an oral contract on May ist to build 
a house and to have it completed by October ist of the same 
year. He was to wait for payment until October ist of the 
following year. Will this contract be binding? ' 

Yes, an oral contract in such a case is sufficient. The 
terms of the contract were completed within the year. The 
fact that the money was not to be paid within the year does 
not require a writing. 

179. What is the meaning of a "special promise'' as used 
in this connection? 

It means a real promise and not one implied by law. 

180. What is included by the phrase "debt, default or 
miscarriage?" 

It includes any liability existing now or that may arise 
in the future, and may be for a breach of contract or for 
some tort. 

181. Upon what conditions can one person be held for 
the debt of another? 

The promise must be in writing and must be to pay the 
debt of another if he does not pay it, and must be made to 
the creditor. An oral promise made to the debtor, for a 
sufficient consideration, to pay all his debts or a part of 
them is binding. An absolute promise to pay the debt of 
another need not be in writing, for the promisor then re- 
leases the debtor from all liability and really makes the debt 
his own. 

182. What is a promise in consideration of marriage? 
This clause of the statute does not refer to the marriage 
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contract made upon mutual promises to marry, but refers 
to agreements where marriage is the consideration for a 
promise to pay money or to deed property and the like. 
A father promises his daughter a sum of money if she will 
marry; a man agrees to convey the deed of a farm to a 
woman if she will marry him; these are contracts made 
upon consideration of marriage, and must be in writing to 
be enforceable. 

183. In how many ways may a contract to sell personal 
property, of the value of more than $50, be made binding? 

(i) By written contract or by a memorandum of the 
agreement ; (2) by a part payment of the purchase price at 
the time ; (3) by acceptance and receipt by the buyer of part 
of the goods. 

184. When may this statute be pleaded as a defense? 
When a suit is brought on a contract which is required 

by this statute to be in writing, and the plaintiff has no 
writing to produce, the defendant may set up the statute 
as a defense, and the case will be dismissed. He may be 
morally bound, but there is no remedy to compel enforce- 
ment. 

185. Is a written contract stronger at law than an oral 
one? 

An oral contract is just as binding as a written one, 
unless the law requires a written contract. A written con- 
tract is better than an oral one because it proves itself. 



Statute of Limitations. 

186. What is the statute of limitations? 

It is a statute enacted to limit the time to sue. 

187. Why was it necessary to pass such a statute? 
Under the common law a debt could be collected at any 

time, no matter how long standing. The courts were 
flooded with stale claims that were hard to prove. Debtors 
were sometimes compelled to pay a debt the second time, 
because they had lost the means of proving first payment. 
Business men were compelled to preserve receipts indefi- 
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nitely, so as not to be compelled to pay the debt a second 
time. 

This statute was intended to remedy this state of affairs. 

1 88. How does it operate? 

This statute gives creditors a reasonable time in which 
to collect debts, and after such period has elapsed, the debt 
is barred or outlawed. It does not render the claim void, 
as the moral obligation still remains, but the remedy for the 
enforcement of the claim is taken away. 

189. What is the period allowed by law? 

In New York state a period of six years is allowed on 
simple contracts, but in actions for the recovery of real 
estate and on sealed instruments twenty years are allowed. 
Certain actions against a sheriff or other officer and for a 
penalty are required to be brought within one year. 
Actions for libel, slander, assault, battery, seduction, crimi- 
nal conversation, false imprisonment, malicious prosecution 
or malpractice are to be brought within two years. Actions 
against a sheriff or other officer for the non-payment of 
money upon an execution; an action against a constable 
upon any other liability incurred by him in his official 
capacity and actions against a director or stockholder of a 
moneyed corporation or banking association must be 
brought within three years. In cases where the time for 
the commencement of the action is not specifically men- 
tioned, the action must be commenced within ten years 
from the time when the cause of action accrued. 

190. When does the period begin? 

The period of limitation begins on the day when the 
creditor has the right and opportunity to bring an action 
for recovery. 

191. When will a note be outlawed? 

A time note will be outlawed six years from its due date, 
while a demand note will be outlawed six years from its 
date. 

192. When will a book account be barred? 

Six years from the date of the last transaction on an ordi- 
nary running account, according to statute in some states. 
In case there are several sales each having a special term 
of credit, the period begins at the due date of each item 
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separately. On an account stated, the period is computed 
from the date the balance was struck. This is ordinarily 
regulated by the statute of different states. 

193. When does the period begin in case of a claim aris- 
ing from a simple contract? 

The period begins when the work on which the claim is 
based is completed, unless a time of payment is agreed upon 
in which case the period begins upon the date so agreed 
upon. 

194. Name some claims not affected by this statute. 

A bank account, when no demand has been made, and 
an unpresented certified check are never outlawed. Nor an 
action to enforce the payment of a bill, note or other evi- 
dence of debt issued by a moneyed corporation or put in 
circulation as money. 

195. What disabilities may prevent the period from be- 
ginning? 

When the creditor is one who is under some disability, as 
an infant, a lunatic, or an habitual drunkard, or if the cred- 
itor be imprisoned for a term less than for life, the period 
will not begin until the disability is removed. The disabil- 
ity must exist when the debt becomes due, or the period 
begins to run and a subsequent disability will not stop it. 
In New York state, and in many others, the time for the 
commencement of the action cannot be extended more than 
five years by any such disability, except infancy ; or in any 
case more than one year after the disability ceases. 

196. What effect has absence of the debtor on the period 
of limitation? 

When the debtor is absent from the state when the right 
to bring action arises, the period does not begin to run until 
he returns. It has been generally held that the creditor 
should have reasonable opportunity to know of the presence 
of the debtor, otherwise the period would not begin. In 
some states, as in New York, successive absences are taken 
out, and the period extended so that the creditor would h^ire 
the full SIX years of the debtor's presence to collect a debt. 

197. What is the effect of part payment on a debt? 

A part payment so intended will give the creditor six 
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years from the date of such payment to collect the remain- 
der. 

198. How may an outlawed debt be revived? 

A mere oral acknowledgment or promise will not revive 
an outlawed debt. And to remove doubt as to the genuine- 
ness of the acknowledgment or promise, it has been enacted 
in many states, including New York, that the new acknowl- 
edgment or promise must be in writing, signed by the 
debtor. 

A part payment of an outlawed claim, made by the debtor 
and understood to be a part payment, will revive the 
remainder of the claim. So, too, a payment of the interest 
due on an outlawed debt revives the debt. It has been held 
that a part payment of principal will not revive outlawed 
interest, while a payment of all or part of outlawed interest 
will revive an outlawed principal. 



Law of Place. 



199. What is the general rule regarding the law of place? 

In general the law of the place where a contract is made 
determines its validity and effect, and if valid where made, 
it is usually valid everywhere, and if void where made, it is 
void everywhere. It must be noted, however, that while a 
contract made in one state may be valid there, it may not 
be enforced in another state because it may be contrary to 
the law of that state, or may not be in accord with the pub- 
lic policy in that state. 

Contracts relating to real estate are construed in accord- 
ance with the law of the place where it is situated. Con- 
tracts relating to personal property are interpreted by the 
law of the place where the owner of the personal property 
resides. 

200. What are the rules regarding the performance of a 
contract as to the law of place? 

Where a contract is made in one state intended to be 
executed in that state, the law of that state will be used in 
interpreting the contract. Where a contract is made in one 
state intended to be carried out in another state, it will be 
interpreted according to the law of the place where it is to 
be performed. 
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201. Land is governed by the law of what place? 

It is governed by the law of the place where it is situated. 

202. The enforcement of a contract is governed by the 
law of what place? 

The law of the place where the action is brought is gen- 
erally used in the enforcement of a contract. 



Payment. 

203. When does payment constitute performance? 

When the contract is for the payment of money, the deliv- 
ery of the money to the creditor or to his authorized agent 
constitutes performance. 

204. How must the payment be made? 

Unless otherwise agreed, the payment must be paid in 
money. The creditor has the right to demand legal tender. 

205. What is legal tender? 

Legal tender is money that may be legally offered in 
payment of debts. In this country Congress alone has the 
power to prescribe what kind of money shall be legal 
tender. 

206. What kinds of money now possess this quality of 
legal tender? 

Gold coins and silver dollars are legal tender for any 
amount. Silver coins less than one dollar in value are legal 
tender for amounts not exceeding ten dollars. Copper and 
nickel coins are legal tender for twenty-five cents. Green- 
backs, or United States treasury notes, are legal tender for 
any amount or for any debt except duties on imports and 
interest on government bonds. National bank notes are 
not legal tender, but when offered in payment of a debt 
they are good tender, unless objected to on the ground 
that they are not a legal tender. 

207. What is the effect of a payment in counterfeit 
money? 

Such payment is void. The creditor who receives coun- 
terfeit money should return the same as soon as he dis- 
covers that it is counterfeit in order to recover good pay- 
ment. 
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208. When does the debtor's own note act as payment of 
a debt? 

The debtor's own note will discharge a debt only when it 
is given and received with the express understanding that 
it shall be absolute payment. When there is no such under- 
standing, the note does not discharge the debt, and if 
the note remain unpaid at maturity, the creditor may return 
the note and sue on the original debt. 

209. When will the note of a third party discharge a debt? 

The note of a third party, transferred by the debtor to the 
creditor and received by the creditor with the express un- 
derstanding that it shall be absolute payment, discharges 
the debt. If the note be dishonored, the creditor cannot 
resort to the original debt but must collect from the third 
party if possible. However, in case the debtor indorses the 
note and then transfers it, he makes a new contract and be- 
comes liable as an indorser of the note., 

210. When can a debt be paid in property? 

A debt may be paid in property only when that form of 
payment has been expressly agreed upon. The debtor must 
deliver the property at the time and in the manner agreed 
upon, or the creditor can refuse to receive it and can demand 
money instead. 

211. Money sent by post is sent at the risk of which 
party? 

It is sent at the risk of the debtor unless he is acting 
under instructions from the creditor and then the creditor 
takes the risk. 

212. When a debt becomes due, who should take action 
regarding payment? 

It is the duty of the debtor to seek the creditor and pay 
the debt, unless a place of payment has been agreed upon. 
When they have agreed upon a place of payment both 
should meet at that place, the debtor to pay and the creditor 
to receive payment. 

213. Upon whom does the burden of proving payment 
fall? 

The burden of proving payment usually falls upon the 
defendant (the debtor) and he may furnish either parol or 
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written evidence of payment. Sometimes the debtor has 
presumptive evidence of payment, and then the creditor 
must overcome this presumption. 

214. Name some cases where there is presumptive evi- 
dence of payment. 

(i) When the maker of a promissory note has the note 
in his possession, it is presumed that he paid the note. 

(2) When the person upon whom a draft was drawn has 
the draft in his possession, it is taken as presumptive evi- 
dence of payment. 

(3) When the debtor can produce a receipt signed by the 
creditor, it is presumed that he paid the debt. 

(4) Certain subsequent dealings between the parties may 
be taken as evidence of payment. For instance the giving 
of a promissory note by one to another. is presumptive evi- 
dence of payment of any prior indebtedness by the latter 
to the former. 

215. What does the debtor gain by having presumptive 
evidence of payment? 

The burden of proof falls upon the creditor in such cases. 
The debtor is not required to furnish additional evidence. 

216. Give the rules for the application of a payment when 
the debtor owes several debts that are due. 

(i) The debtor, when making the payment, has the right 
to say to which debt the payment is to be applied and the 
creditor must carry out the debtor's instructions. 

(2) When the debtor gives no definite instructions, but 
the circumstances are such as to indicate his intentions, the 
creditor must apply the payment according to the evident 
intention of the debtor. 

(3) When the debtor gives no definite instructions and 
there is nothing to indicate his intentions, the creditor may 
apply the payment as he wishes. He may apply the pay- 
ment to the oldest debt or to an unsecured debt, or he may 
even apply the payment to an outlawed debt. 

(4) When neither party applies the payment, the court 
will apply it as the circumstances of the case may indicate. 
As a general rule, the court will apply the payment to the 
oldest debt, but a legal debt will be paid in preference to 
an illeeal one, and interest will be paid in preference to 
principal. 
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Tender. 



217. What is meant by a tender of payment? 

A tender of payment is an offer to pay a debt. This ten- 
der is usually used when there is a dispute as to the amount 
due. 

218. What is gained by making a tender of payment? 

The debtor, by making a tender, admits that the amount 
offered is due, and if his offer be refused and he offered the 
correct sum, he will escape paying interest from that date, 
and the cost of a suit will fall upon the creditor who refused 
the offer. 

219. What constitutes a valid tender of payment? 

(i) The money must be produced and offered to the 
creditor in most cases, and if the creditor refuse to accept 
it, the identical money must be put aside for the creditor 
whenever he may call for it and notice thereof given to him. 

When an action is brought, the debtor must pay the 
money into court. 

(2) Legal tender money must be offered and enough 
money must be offered to pay the debt. It is better to have 
the exact amount so that it will not be necessary for the 
creditor to make change. 

(3) The offer must be unconditional. It has been held 
that the demand of a receipt makes the tender conditional. 
When the tender is for the payment of a negotiable instru- 
ment, the one who pays has the right to demand the instru- 
ment. 

(4) When no place of payment is specified, the debtor 
must seek the creditor, if he be in the state, and make the 
tender to him. Where a place of payment is specified and 
the debtor is at that place with the money to pay, he has 
made a valid tender. 

220. Must the money actually be produced in every case? 

No, its production is not required where the party is 
ready and willing to pay it, but is prevented by the cred- 
itor's declaring that he will not receive it, or by his mak- 
ing any declaration equivalent to a refusal to accept it, if 
tendered. 

221. May the creditor waive a tender? 

He may as where one to whom money is due makes any 
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declaration or demand equivalent to a refusal to accept it 
if tendered. 

222. What is the effect of such waiver? 

It dispenses with an actual tender and besides, proof of 
such waiver will support a plea of tender. 

223. What is the consequence where the debtor has the 
election to pay either in money or property and he fails tc* 
make tender on the day fixed for payment? 

He thereby loses his election and the obligee has the 
right to demand money. 

224. What is the legal effect where upon the making of 
a tender, the creditor places his refusal upon a specific 
ground? 

All other objections to the sufficiency of the tender are 
thereby waived. 

225. What is necessary to make a valid tender of specific 
property? 

The articles must be set apart and designated so as to 
enable the creditor to distinguish them from others, and 
the tender of them must be made at the proper time and 
place. 

226. How is the tender to be made to two or more per- 
sons jointly entitled? 

It may be made to any one of them. 



Alteration of Contracts 

227. What constitutes an alteration? 

A material alteration of a written instrument consists in 
the addition of something or the erasure of something 
which changes the meaning of the contract. 

228. When will an alteration discharge the contract? 
When a contract is altered in a material part by one party 

or with his consent without the consent of the other, the 
latter is discharged from his obligation to the former. 

229. Name some cases where the alteration is immaterial. 
If the instrument after the alteration would operate the 

same as before, the alteration is immaterial ; the addition 
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of what would be implied by law would not be material ; 
an alteration made by a stranger without the consent of 
either party has no effect on the contract ; retracing indis- 
tinct words, or the addition of equivalent words will not 
discharge the contract, or the filling in of blanks in a writ- 
ten instrument, for the insertion of names, dates and the 
like. 

230. Name some alterations of a written contract that 
are material. 

Changing the amount, changing the date, the addition of 
words making the contract bear interest or bear interest 
at a higher rate, changing the place of payment, adding or 
destroying a seal, making a joint obligation into a joint 
and several one, are some of the alterations that are 
material. 

231. How may an alteration of a written instrument be 
legally made? 

An alteration in a written contract may be made with the 
consent of all parties concerned or it may be made through 
a court of equity. 

232. Upon what conditions may an altered instrument be 
ratified? 

An alteration may be ratified by agreement of the parties, 
but where the alteration was made with intent to defraud, 
such agreement must be supported by a new consideration. 
Where the alteration constitutes forgery, the injured party 
may ratify what has been done, but this ratification would 
not save the forger from prosecution. 

233. How does the loss of a written contract affect the 
parties concerned? 

It does not discharge the obligations in any way, but it 
may cause considerable difiiculty in satisfactorily proving 
the contract. When a necrotiable instrument is lost, it may 
cause more trouble. See Nos. 235, 236, 237, pages 84 and 85. 



Remedies. 



234. What is meant by a remedy? 

A remedy is the legal means employed to enforce a right 
or to obtain redress for a wrong done. 
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235. What are the necessary steps to be taken to obtain 
redress for a breach of contract? 

The plaintiff procures a writ or summons, by which the 
defendant is brought before the court to defend the suit. 
Then the plaintiff submits a written statement of his cause 
of action and the defendant puts in his defense. These are 
generally called the pleadings. Then the trial comes on 
and each party presents his case for the consideration of 
the court and after due consideration of the case the decis- 
ion of the court, or the judgment, is rendered. The last 
step is the execution of the judgment. This, then, is the 
order: the summons, the pleadings, the trial, the judgment, 
the execution. 

236. What is a judgment? 

A judgment is the decision or sentence of a court in an 
action. In many cases a judgment is for money damages, 
but sometimes it calls for a specific performance. 

237. What is meant by an execution? 

An execution is a process or writ whereby a judgment is 
enforced. 

238. Name some articles of property of the debtor that 
are exempt from seizure? 

This matter is regulated by statute in different states 
and these must be consulted for exact information in any 
particular case. In most cases the homestead is exempted 
and also wearing apparel, necessary household furniture 
and implements used in practicing a profession or pursumg 
a trade. 

239. What is meant by attachment? 

Attachment is seizure of the defendant's property before 
the trial of a case as security for any judgment that may 
be rendered. 

240. What is an injunction? 

An order of a court commanding the party against whom 
it is directed to refrain from doing some thing specified in 
the order. 

241. What is the common remedy for a breach of con* 
tract? 

At common law, the only remedy for a breach of contract 
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is money paid as indemnity for the damages sustained. 
The amount of damages awarded depends upon the circum- 
stances of each particular case. The one guilty of a breach 
of contract is held liable for the damages that naturally fol- 
low such a failure, but cannot be held for remote or uncer- 
tain damages that may be the result of the breach. In 
some of the more common cases the following damages are 
generally assessed: 

(i) For failure to pay money, the plaintiff can recover 
the amount of money with legal interest from the time it 
became due. 

(2) For failure to deliver goods sold, the seller must pay 
whatever the market value of the same kind of goods at 
the time and place agreed upon for delivery exceeds the pur- 
chase price which had been agreed upon, with interest at 
the legal rate from that date. 

(3) For failure to accept property purchased, if the seller 
store it for the purchaser he may sue for the entire pur- 
chase price ; if he resell it at the highest price, he may sue 
for the amount the contract price exceeds the amount real- 
ized; if he keep the property, he may sue for such sum as 
the contract price exceeds the market price. In all three 
cases the seller is entitled to interest at the legal rate from 
the day agreed upon for delivery. 

(4) Where an employee is discharged through no fault 
of his before the end of his term of service, he may recover 
for whatever loss he sustains. He is supposed to diligently 
seek other employment, but if he cannot get work, he can 
recover the full amount of the wages he would have 
received had he not been discharged. If he get other work 
at lower wages he can recover the difference between what 
he earns and what he would have earned had he not been 
discharged. 

(5) For a failure to convey land sold, if it become impos- 
sible for the vendor to give good title and the parties have 
not agreed upon a forfeit, he is held for only nominal dam- 
ages and must return what the vendee has paid ; if he refuse 
to convey the title, he must pay the excess of the market 
price over the contract price. 

242. What is meant by nominal damages? 

When a plaintiff proves that a contract in his favor has 
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been broken but cannot prove any actual damage sustained, 
he is allowed a nominal sum, usually a few cents, for the 
breach of contract. 

243. What is meant by liquidated damages? 

When a contract is formed the contracting parties may 
agree upon the amount of damages to be paid in case of 
breach. Such sum is called liquidated damages and unless 
the amount agreed upon is disproportionate to the possible 
damages that might result, it can be collected. 

244. What is meant by exemplary damages and when 
are such damages assessed? 

When there has been a willful or malicious wrong com- 
mitted, the court sometimes charges a sum in excess of the 
actual damage sustained. This excess is intended to serve 
as an example to others, hence the name. The term "smart 
money" is sometimes applied to this excess. 

245. What is a tort? 

It is a private wrong or injury and does not arise from 
an ordinary breach of contract. An action brought from a 
cause of this kind is called an action in tortus. Actions 
for slander, libel, trespass, etc., are actions in tort. 

246. What is meant by specific performance of a con- 
tract? 

In certain cases of breach the payment of money dam- 
ages proves to be inadequate. In such cases, a court of 
equity will order the one guilty of the breach to carry out 
the original agreement. This is often applied in cases 
where the vendor refuses to convey the land he agreed 
to sell. 

247. What is meant by accord and satisfaction? 

The parties to a contract may adjust differences between 
them and decide what shall be done by each in order to dis- 
charge the obligation. This agreement is accord and as 
soon as it is carried into effect it is satisfaction. 

248. What is a defense? 

A defense may be defined to be an answer made by the 
defendant in justification of the charges brought against him 
by the plaintiff. 
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249. What are some of the defenses that the defendant 
may plead? 

He may plead performance of his share of the contract; 
he may claim that there has been a balance struck and a 
settlement made; he may claim that there has been an 
agreement to settle the disputed claim by arbitration; he 
may claim that he has made a tender or he may plead that 
the debt is outlawed; he may bring forward counter- 
claims and these may wholly or partially meet the demands 
of the plaintiff. 

250. What is meant by the term set-off? 

A set-off is a counterclaim. In a suit the defendant may 
bring forward an independent claim in his favor against the 
plaintiff. If he can prove such claim, it is set off against the 
claim of the plaintiff. Where the set-off is smaller than the 
original claim, the plaintiff gets judgment for the excess, but 
where the reverse is the case, the plaintiff must pay the excess. 
In some cases, instead of bringing forward an independent 
claim, the defendant may charge the plaintiff with a breach 
of warranty and ask for a reduction or diminution for the 
damage he has sustained. This reduction is called recoup- 
ment and the amount is generally the difference between 
the actual value and the contract price. 

251. What is meant by arbitration and award? 

Contracting parties often submit matters in dispute to per- 
sons selected by them to act as arbitrators. After due investi- 
gation these persons render their decision, and this is called 
award. The decision is binding if properly given, but after 
submitting the case to arbitration it can be revoked at any time 
before an award has been made. 
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^'It is one thing to possess, it is another to be in possession/' 

1. What is negotiable paper? 

Negotiable paper is paper that may be transferred by 
indorsement and delivery or by mere delivery, without 
being subject to any set-off or defense that may exist 
against it. 

2. What is non-negotiable paper? 

Non-negotiable paper is paper that may be transferred 
by assignment, but the assignee takes only such title as the 
assignor had, and if defenses exist at the time of transfer, 
he takes the paper subject to such defenses. 

3. What is negotiability? 

Negotiability is that peculiar property possessed by cer- 
tain forms of business paper whereby the transferee may 
take a better title than the transferrer had because, as a 
holder for value, in due course, before maturity, he takes it 
free from existing defenses. 

4. What are the advantages of negotiable paper over non- 
negotiable paper? 

Negotiable paper is taken by a holder in due^course (bona 
fide) free from defenses that may exist at the time of trans- 
fer and also free from subsequent defenses ; the transferee 
is not required to make inquiries about the making of the 
paper, nor is he required to give notice that the paper has 
come into his possession. The one to whom non-negotiable 
paper is assigned takes only such title as the assignor had. 
He is subject to be met in the enforcement of his claim by 
whatever defenses existed against the paper at the time of 
transfer, and by such subsequent defenses as may arise 
before the debtor received notice of the assignment. The 
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assignee of non-negotiable paper should make inquiries 
about defenses to protect himself and should notify the 
debtor of the assignment to him to protect himself against 
subsequent defenses. 

5. What are the requisites of negotiability? 

(i) The instrument must be in writing. 

(2) It must be signed by the maker or drawer. 

(3) It must contain an unconditional promise or order 
to pay and it must be payable in money. 

(4) It must be certain as to time and amount. 

(5) It must be payable to order or to bearer. 

(6) The payee should be sufficiently designated and 
where the instrument is addressed to a drawee, he must be 
named or indicated therein. 

It has been recently decided that the following: "On 
demand I promise to pay Helen Deyo three hundred dol- 
lars. C. E. Thompson" is not a negotiable note, and there- 
fore does not import a consideration and one must be 
proven to sustain an action on it. 

And so too, a written promise to pay within a specified 
time the bill of the promisee against a third person is not 
a promissory note and does not import a consideration. 

6. What is meant by the term "writing?" 

It includes printing. The instrument may be printed 
entirely, but it is better to write the signature. There is no 
specified material upon which the instrument must be writ- 
ten. A valid, negotiable instrument may be on wood, stone 
or marble. 

7. How should the signature be affixed? 

The signature should be written with ink, though a pen- 
cil signature is lawful. A business man should adopt 
a plain, characteristic signature, and it should be uniform. 
It does not matter upon what portion of the instrument the 
signature is, if it can be shown that the maker or drawer 
intended it as a signature. 

8. What is the law regarding the use of initials for a 
signature? 

It has been held that a party who signs an instrument 
by his initials is legally bound thereby. A valid indorse- 
ment may be by initials. 
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9. Name some negotiable instruments. 

The most common forms of negotiable instruments are, 
promissory notes, bills of exchange, certificates of deposit 
and checks. 

10. What is regarded as money? 

Whatever may be used as a legal tender is money. See 
No. 206, page 37. 

11. When is a bill drawn on a foreign country negotiable 
in this state? 

If the bill be expressly payable in foreign money it is 
non-negotiable, but if not payable in any particular kind of 
money it is held to be negotiable for an equivalent amount 
of American money. There is then no uncertainty as to 
the amount. An instrument payable in current funds may 
be negotiable by statute. 

12. When is there certainty as to time? 

An instrument may be payable on demand, after demand, 
at sight, after sight, after date, on a given date, on or before 
a given date and still be certain as to time. 

An instrument payable on or after the happening of some 
event may be negotiable if the event is certain to happen, 
though the time of happening may be uncertain. In case 
an instrument is payable upon a contingency, it is not 
negotiable. 

13. What is the effect where no time of payment is fixed 
by the terms of the instrument? 

It is, in the eye of the law, payable immediately. 

14. When is there certainty as to sum? 

The sum specified in the instrument is certain although 
it is to be paid with interest, or by installments, or by 
installments with a provision that upon default in payment 
of an installment or of interest the whole shall become due, 
or with exchange either at a fixed rate or at the current 
rate, or with cost of collection or an attorney's fee. 

15. Upon what condition is an instrument payable in 
money or in goods negotiable? 

When the option is in favor of the holder, the debtor 
being compelled to pay either money or goods. 



Digitized by CjOOQ IC 



50 



BUSINESS LAW 



1 6. Does the omission of a date affect the validity or 
negotiability of an instrument? 

No ; the instrument has no effect until delivered and the 
date of delivery will be considered the date upon which the 
instrument was made. The date written on an instrument 
is taken as the true date, unless proven otherwise. 

17. Is it legal to antedate or postdate an instrument? 

An instrument may be antedated or postdated unless 
this is done with fraudulent intent. The person to whom 
such instrument is delivered acquires the title thereto as of 
the date of delivery. 

18. When may the date be inserted? 

When an instrument payable after date is issued undated, 
or where the acceptance of an instrument payable after 
sight is undated, any holder may insert the true date and 
the instrument shall be payable accordingly. 

19. When a mistake is made in the date of an instrument, 
can it be corrected? 

Yes, it may be corrected, unless the instrument has 
passed into the hands of third parties whose rights would 
be affected by the correction. . 

20. If an instrument does not specify the value given, or 
that any value has been given therefor, can it be negotia- 
ble? 

Yes, it may still be negotiable; the words "value 
received" simply imply cotisideration ; they are not essen- 
tial to the negotiability of any instrument. Statute law 
may require the nature of this consideration to be stated 
in certain cases. 

21. What is the effect of a seal on the negotiability of an 
instrument? 

In New York, a seal does not affect the negotiable char- 
acter of an instrument. Formerly the rule was otherwise. 

22. Is it necessary to specify the place where an instru- 
ment is drawn or where it is payable? 

It is not; the instrument may be negotiable where this 
is not done. 
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• 23. How can a note be transferred when drawn payable 
to the order of the maker? 

It must be indorsed before delivery; it is not now re- 
garded as payable to bearer. 

24. When may blanks in an instrument be filled? 

When the instrument is wanting in any material particu- 
lar the person in possession thereof is supposed to have 
authority to complete it by filling up the blanks. 

25. When a signature is written on a blank paper and 
delivered by the signer to be converted into a negotiable 
instrument^ what is the rule regarding filling the blanks? 

The person to whom such paper is delivered has a prima 
facie authority to fill up the instrument. In order to be 
enforced by the original payee against any person who be- 
came a party to it before its completion, it must be filled up 
in accordance with the authority given and within a reason- 
able time. But if any such instrument after completion is 
negotiated to a holder in due course he may enforce it as 
if it had been filled up according to the authority given. 

26. What are two requisites of authority to fill blanks in 
an instnmient? 

The instrument must be properly delivered and there 
must be either express or implied authority given to com- 
plete the instrument. 

27. When an incomplete instrument has not been deliv- 
ered, can it become a valid contract if completed and nego- 
tiated without authority? 

It will not be a valid contract even in the hands of an 
innocent holder, as against any person whose signature was 
placed thereon before delivery. 

28. When does an instrument take effect? 

An instrument does not take effect until properly deliv- 
ered and may be revoked before such delivery. 

29. Where there is a discrepancy between the sum ex- 
pressed in words and the sum expressed in figures, what is 
done? 

The sum expressed in words is the sum payable. Where 
the words are ambiguous or uncertain, the amount may be 
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fixed by referring to the figures. Where there is a differ- 
ence between the printed provisions and the written provis- 
ions of an instrument, the written provisions prevail. 

30. How should an agent sign an instrument? 

He should so sign as to bind his principal and not incur 
personal liability. The name of the principal should be 
signed. The addition of words describing him as agent 
without disclosing his principal does not exempt him. 

31. What is the effect of a signature by procuration? 

This signature indicates that the agent has but a limited 
authority to sign. If the agent exceeds his authority the 
principal is not bound. 

32. What is the rule regarding the consideration in a 
negotiable instrument? 

It is presumed that every negotiable instrument is 
founded upon a valuable consideration. 

33. To what extent is want of consideration a defense? 

It may be a valid defense against the original payee or 
against any one not a holder in due course, but will not be 
a defense against a holder in due course. 

34. What is the effect of an indorsement by an infant or 
by a corporation? 

The indorsement or assignment by a corporation or by 
an infant passes the property in the instrument, notwith- 
standing that from want of capacity the corporation or 
infant may incur no liability thereon. 



The Promissory Note. 

35. What is a primissory note? 

A promissory note is an unconditional written promise 
to pay at all events to a person named therein, to order or 
to bearer, a specified sum of money. 

36. What are the original parties to a note? 

The maker and the payee. A note may have joint 
makerc or joint payees. 

37. What obligation is assumed by the maker of a note? 
He promises to pay it according to its tenor ; the promise 
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is absolute. This promise is made to the payee but it ex- 
tends to subsequent holders in due course. 

Promissory Note. 







/'e-44 **-^** 
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38. What is an individual note? 

It is the ordinary promissory note signed by an indi-' 
vidual maker. 

39. What is a firm note? 

It is a note made by a firm. The form is slightly differ- 
ent from the individual note, but the legal effect is the 
same. 

40. What is a joint note? 

A joint note is one signed by two or more makers, each 
promising to pay the whole of the note. It reads "We 
jointly promise to pay,'' or simply "We promise to pay." 

41. What is a joint and several note? 

A joint and several note is one signed by two or more 
makers each promising to pay his share or the whole 
amount of the note. It reads "We jointly and severally 
promise to pay" or "We or either of us prpmise to pay." 

42. If a note reads "I promise to pay," and is signed by 
two or more makers, what kind of note is it? 

It has been held to be a joint and several note. 

43. How are notes usually drawn as to time? 

Notes may be drawn payable "after date," "on a given 
date," "on or before a given date," "on demand." 

Note— In a joint note, in case of nonpayment, all the p^Jjes must be sued together, 
whereas, in a joint and several note, each one may be sue^Bjofirately. 
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44. Are notes always negotiable? 

If they do not contain the requisites of negotiability, they 
will be non-negotiable. 

45. How are non-negotiable notes written? 

They may not contain the usual negotiable words, or 
these words may be omitted and the word "only" inserted 
after the payee's name, or the note may be payable in 
goods, as in the case of chattel notes. 

46. What is a chattel note? 

It is a note payable in goods of some kind instead of 
money. 

47. Are such notes negotiable? 

They are not ; they lack at least one requisite as negotia- 
ble notes must be payable in money. 

48. How are negotiable notes transferred? 

By indorsement and delivery, or by mere delivery. 

49. What notes or other instruments may be transferred 
by mere delivery? 

Instruments payable to bearer, or instruments where the 
last or only indorsement is blank. 

50. How are non-negotiable notes transferred? 
Such notes are transferred by assignment. 

51. What form of assignment may be used? 

The payee may annex to the note a writing like this : "For 
value received, I hereby transfer and assign the annexed 
note to John Jamieson. 

Aug. I, 1901. A. J. Cass.'' 

52. What liabilities are incurred by the indorser of a 
note? 

He warrants : 

1. That he has a good title to the note and the right to 
convey such title. 

2. That the note is genuine in all respects and that prior 
parties had capacity to contract. 

3. And he engages that on due presentation it shall be 
paid, and that if it be dishonored and the necessary pro- 
ceedings be taken, he will pay the amount thereof. 
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53. To whom is this warranty given? 

To the immediate indorsee and to any subsequent holder 
in due course. 

54. When does the time of a note begin? 

A note takes effect on delivery. The date expressed on 
the note is taken as the date of issue and time is usually 
counted from that date. 

55. When do time notes mature? 

A note matures at the expiration of the given time. In 
counting time expressed in days, the first day is omitted 
and the last day counted. 

56. How is time computed? 

When the time is expressed in days, exact days are 
counted ; if in months, calendar months are counted. 

The following rule should be noticed : 

"A note due in one or more months from date, matures 
on the corresponding day of the month up to which it is 
reckoned, if there are so many days in that month; but if 
not so many, it then matures on the last day of the said 
month." 

Davs of grace were abolished in New York state on Jan. 
I, 1895. 

57. When a note or other instrument falls due upon Sun- 
day or a holiday, when is it payable according to the law of 
New York state? 

It is payable on the next succeeding secular or business 
day. When a holiday falls on Sunday, Monday is by 
statute made the legal holiday. Paper due on either of 
these days is payable the next succeeding business day. 

58. When instruments fall due on Saturday, what is the 
proper time for presentment? 

They are to be presented on the next succeeding busi- 
ness day; but instruments payable on demand may, at the 
option of the holder, be presented for payment before 
twelve o'clock noon on Saturday, when that entire day is 
not a holiday. 

59. When a note falls due and no place of pa5mient is 
specified, what should be done? 
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Presentment for payment is not necessary to charge the 
maker; the maker should seek the holder and pay the note. 
It is generally necessary for the holder to make present- 
ment to hold the indorsers responsible. 

60. When the place of payment is specified, what should 
be done? 

The holder should present the note for payment at that 
place. When the maker is able and willing to pay there at 
maturity, it constitutes a tender of payment on his part. 

61. Should the holder fail to do this, what is the effect? 

The maker is not discharged from liability of payment, 
but tppon proving this and paying the money. into court, he 
escapes costs and interest. The indorser (if any) is gen- 
erally discharged from his liability by such failure. 

62. When should a time note be presented for payment? 

On the very day it falls due ; extraordinary circumstances 
may permit a later presentment. See No. 114. 

63. When should a demand note be presented for pay- 
ment? 

It should be presented in reasonable time to charge an 
indorser. 

64. What is, in law, deemed a reasonable time? 

In determining what is a "reasonable" time or an "un-. 
reasonable" time, regard is to be had to the nature of the 
instrument, the usage (if any) of trade or business with 
respect to such instruments and the facts of the particular 
case. 

65. When a note is dishonored by non-payment, what 
should the holder do? 

He should promptly notify each indorser of such dis- 
honor, or he may have the note protested by a notary 
public. 

66. When do notes bear interest? 

They bear interest from date if they contain the words 
with interest or with use ; if they do^ not contain such 
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words they bear interest from maturity, if they remain 
unpaid through the fault of the maker. 

67. When will interest cease at maturity? 

When an interest-bearing note remains unpaid through 
the'fault of the holder, interest ceases at maturity. 



The Bill of Exchange or Draft* 

68. What is a bill of exchange or draft? 

A bill of exchange or draft is a written order drawn by 
one person on another, requiring the person upon whom 
it is drawn to pay on demand or at a specified time a cer- 
tain sum in money to a person named therein, to order or 
to bearer. 

69. What are the parties to a bill of exchange? 

The original parties are drawer, drawee and payee. The 
drawee does not become a party to the bill until he 
accepts it. 

70. What party may act in two capacities? 

The drawer may make himself the payee of the draft. 
Form of Draft. 




71. Into how many general classes are bills of exchange 
divided? 

Into two classes : foreign and inland. If the drawer and 
drawee reside in the same country or state it is regarded 
as an inland bill ; if they reside in different countries or 
states it is considered a foreign bill. 
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72. How are foreign bills usually drawn i 

They are usually drawn in sets of three, each of the same 
date and tenor. They are sent at different times and by 
different routes so that in case of accident some one will 
surely reach its destination. Only one of the set shbuld 
be accepted and only one indorsed and negotiated. 

73. In how many ways may drafts be drawn as to time? 
In seven ways, viz: at sight, after sight; on demand, 

after demand ; on a given date, on or before a given date, 
and after date. 

74. For what purpose are drafts drawn? 

Drafts are drawn to pay debts without unnecessarily 
transmitting money from city to city, thus saving expense 
and the risk of loss in such transfer ; they also serve as an 
excellent medium for making collections. 

75. What is the theory on which a draft or bill of ex- 
change is drawn? 

Drafts are drawn on the theory that there is money in 
the hands of the drawee belonging to the drawer which the 
drawer wishes transferred to the payee ; or that the drawee 
owes the drawer and the drawer owes the payee. This 
theory is not always followed, for drafts are often drawn 
for accommodation. 

76. Upon whom may a bill be drawn? 

Upon an individual, or upon two or more persons who 
are partners, or upon two or more jointly who are not part- 
ners, or upon a corporation. 

77. What bill must be presented for acceptance and 
why? 

Bills drawn "after sight" or "after demand" must be pre- 
sented for acceptance in reasonable time, (i) in order to 
fix the day of maturity and (2) in order to retain the right 
of action against the drawer and indorsers (if any) in case 
of dishonor. See No. 102. 

78. Should other time drafts be presented for acceptance? 

It is good business practice to present all time drafts for 
acceptance, but it is not required by law except as specified 
in Nos. yy and 102. 
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79. For what are sight drafts presented? 

In New York sight drafts are presented just once, for 
payment. In some states, where days of grace are allowed 
on sight paper, they must be presented for acceptance and 
afterwards for payment. 

80. What is meant by acceptance? 

Acceptance is an undertaking by the drawee in favor of 
the holder to pay the bill according to the tenor of the bill 
or the tenor of his acceptance. The acceptance must be in 
writing and signed by the acceptor. It is usually written 
across the face of the bill with red ink. The obligation 
assumed by the acceptor is similar to that assumed by the 
maker of a note. 

81. Name the common forms of acceptance. 
The absolute or general and the qualified. 

82. What is a general or absolute acceptance? 

It is an acceptance according to the tenor of the bill with- 
out qualification. In such acceptance a place of payment 
can be specified, but payment must not be restricted to that 
place. 

The following is a general acceptance : 
"Accepted Sept. 2, 1901. 

Payable at City National Bank. 

A. W. Brown." 

83. What is a qualified acceptance? 

It is an acceptance which qualifies the tenor of the bill. 
It may contain a condition, may contain a promise to pay 
only part of the bill, or to pay only at a particular place, 
or it may be qualified as to time. 

Forms: (i) "Accepted Sept. 2, 1901. 

Payable if I have sufficient funds belonging to the drawer 
at maturity. 

A. W. Brown." 

(2) "Accepted Sept. 2, 1901. 

Payable out of the proceeds of my shipment to W. J. 
Atkins & Co., New York. 

A. W. Brown." 

84. Is the holder compelled to take a qualified accept- 
ance? 
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No; he may refuse to take such acceptance and if an 
unqualified acceptance is not given he may treat the bill as 
dishonored. 

85. What is the effect of taking a qualified acceptance? 

If the holder take a qualified acceptance he relinquishes 
his claim on the drawer and endorsers unless they have 
assented to such action. If the holder notify the drawer 
or indorsers that the bill has been accepted conditionally, 
they should express their dissent to such action in reason- 
able time or their neglect to do so may bind them. 

86. Can the holder require the acceptance on the face of 
the bill? 

Yes, and if such request is refused he may treat the bill 
as dishonored. 

87. To what extent does the acceptance written on paper 
other than the bill itself bind the acceptor? 

• He is bound only to such persons to whom the acceptance 
was shown and who received the bill on th> faith thereof. 

88. What is meant by a collateral acceptance? 

It is an unconditional written promise to accept a bill 
before it is drawn. It is deemed an actual acceptance in 
favor of every person who, upon the faith thereof, receives 
the bill for value. 

89. What time is allowed the drawee to accept the bill? 
He is allowed twenty-four hours after presentment in 

which to decide whether he will accept the bill ; the accept- 
ance, if given, dates as of the day of presentment. 

90. What is the effect if the drawee retain the bill for 
a longer period than that allowed by the holder, or if he 
destroy it? 

If he fail to return it promptly or if he destroy it, he will 
be deemed to have accepted it. 

91. What is the liability of the drawer of a draft? 

(i) He admits the existence of the payee and his then 
capacity to endorse ; and 

(2) he engages that on due presentment, when present- 
ment for acceptance is necessary, it will be accepted abso- 
lutely, 

(3) and that it will be paid when due, and 
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(4) that if it be dishonored in either case and the neces- 
sary proceedings on dishonor be duly taken, he will pay 
the amount thereof to the holder. 

92. To whom is this warranty given? 

To the payee and also to every subsequent holder in due 
course. 

93. Can the drawer limit his liability? 

Yes ; he may insert in the instrument an express stipula- 
tion negativing or limiting his own liability to the holder. 

94. What is the liability of the acceptor? 

1. He engages that he will pay it according to the tenor 
of his acceptance : he becomes the principal debtor. 

2. He admits the existence of the drawer, the genuine- 
ness of his signature and his capacity and authority to 
draw the instrument. 

3. He admits the existence of the payee and his then 
capacity to endorse. 

95. For what is he not responsible? 

He is not responsible for any defect in the instrument, 
nor does he admit that the indorsements are genuine. 

96. What does the transferrer of an instrument by deliv- 
ery warrant? 

He warrants: 

1. That the instrument is genuine and is in all respects 
what it purports to be ; 

2. That he has a good title to it ; 

3. That prior parties had capacity to contract; 

4. That he has no knowledge of any fact that would 
impair the validity of the instrument. 

97. To whom does he give this warranty? 

To the immediate transferee, but it does not extend to 
subsequent holders. 

98. What does the indorser of a draft before acceptance 
warrant? 

His contract is the same as that of the drawer, but in 
addition he warrants the genuineness of the instrument and 
the genuineness of the signature of prior parties. See 
No. 91. 

99. What does the indorser of a draft after acceptance 
warrant? 
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He assumes the responsibility of a general indorser (See 
No. 52) ; he warrants that the acceptance- is genuine, that 
the acceptor will pay the bill and if not he will become 
responsible for it if the necessary proceedings be duly 
taken. 

100. How may the holder lose his claim on the drawer 
or indorser? 

Negligence on the part of the holder will release the 
drawer or indorser from his contract in the following cases : 

1. Should the holder fail to present the bill for accept- 
ance (when presentment for acceptance is necessary) in 
due time; 

2. Should he fail to present it for payment at the proper 
time ; 

3. In case of dishonor, should he fail to protest it, if a 
foreign bill of exchange, or to send notice of dishonor in due 
time : 

4. Should he accept a qualified acceptance without the 
consent of the drawer or indorser. 

loi. Upon what conditions can the holder retain his 
claim on the drawer or indorser? 

The paper must be presented 

1. For payment or acceptance at the proper time and 
place ; 

2. And, if it be dishonored, the indorser or drawer must 
receive due notice; 

3. In the case of a foreign bill of exchange, the paper 
must be duly protested for non-acceptance or non-payment. 



Presentment for Acceptance. 

102. When should presentment for acceptance be made? 

In the following cases: 

1. In any case where presentment for acceptance is 
necessary in order to fix the date of maturity of the instru- 
ment ; 

2. Where the bill expressly stipulates that it shall be pre- 
sented for acceptance ; 

3. Where the bill is drawn payable elsewhere than at the 
residence or place of business of the drawee. 

103. How should the presentment for acceptance be 
made? 
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Presentment for acceptance must be made by the holder 
or by his authorized agent, at a reasonable hour on a busi- 
ness day, before the bill is overdue and to the drawee or to 
some person authorized to act for him. 

104. Where a bill is addressed to two or more persons 
who are not partners, to whom should presentment be 
made? 

To them all, unless one has authority to act for all. 

105. Where the drawee is dead, what should be done? 
Presentment may be made to his personal representative. 

106. Where the drawee has been adjudged a bankrupt or 
an insolvent, pr has made an assignment for the benefit of 
his creditors, what should be done? 

Presentment may be made to him or to his trustee or 
assignee. 

107. What should a holder do where a bill is not 
accepted? 

He should treat the bill as dishonored and take immedi- 
ate action against the drawer and indorsers and no present- 
ment for payment is necessary. 



Presentment for Payment. 

108. When is the presentment of a bill for payment 
necessary? 

It is not necessary to charge the acceptor but, unless 
otherwise specified, it is necessary to hold the drawer and 
indorsers. 

109. What constitutes a sufficient presentment for pay- 
ment? 

Presentment must be made : 

1. By the holder or his authorized agent; 

2. At a reasonable hour on a business day ; 

3. At a proper place; 

4. To the acceptor, or if he be absent or cannot be found, 
to any person found at the place where presentment is 
made. 

no. What is considered the proper place for the present- 
ment of a bill? 
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1. It should be presented at the place of payment speci- 
fied in the bill. 

2. Where no place of payment is thus specified, it should 
be presented at the previous address if given in the bill. 

3. Where no place of payment is specified and no address 
given, it should be presented at the usual place of business 
or residence of the payer. 

4. In any other case, if presented to the payer wherever 
he can be found or if presented at his last known place ot 
business or residence, it will be deemed proper. Reasonable 
diligence must be used to ascertain the x-esidence or place 
of business of the payer. 

111. How should a presentment for payment be made? 
The instrument must be exhibited to the person from 

whom payment is demanded, and when it is paid it must be 
delivered up to the party paying it. 

112. How should presentment be made in case the per- 
sons are liable as partners? 

When no place of payment is specified, presentment for 
payment may be made to any one of them even though 
the firm has been dissolved. 

113. How should presentment be made to joint debtors 
not partners? 

When no place of payment is specified, presentment must 
be made to them all. 

114. When is delay in making presentment for payment 
excused? 

When the delay is caused by circumstances beyond the 
control of the holder and due to no fault or negligence of 
bis. Fire, flood, war and the prevalence of contagious dis- 
eases are some of these circumstances. As soon as the 
difficulty is removed presentment must be made with 
reasonable diligence. The same conditions will excuse 
delay in giving notice of dishonor or in making protest. 



Notice of Dishonor. 

115. To whom should notice of dishonor be sent? 

'When a negotiable instrument has been dishonored by 
non-acceptance or non-payment, due notice of dishonor 
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must be given to the drawer and to each indorser or their 
liability to the holder ceases. Sometimes the drawer or 
indorser has waived his rights and then no notice is neces- 
sary. 

116. By whom should notice be given? 

The notice may be given by the holder or by some one 
on behalf of the holder; or it may be given by any party 
who may be liable to the holder and who, if compelled to 
pay it, could recover from the prior parties notified. 

117. What is the effect of the notice given by the holder? 

This notice enures for the benefit of all subsequent hold- 
ers and all prior parties who have a right of recourse 
against the party notified. In case the holder notifies the 
drawer and all prior indorsers, it gives each indorser the 
right of recourse against the drawer and also against those 
who endorsed before he received the instrument. 

In like manner, when notice is given by a party entitled 
to give notice, it enures for the benefit of the holder and 
every party subsequent to the one notified. The following 
case may make this plain. A is drawer of a draft which 
has been indorsed by B, C and D, and is in the hands of E 
when dishonored. E notified A, B, C and D. This notice 
by E gives B, C and D the right of recourse against A. 
Had E notified D alone, and D then notified A, B and C, 
E could recover from either A, B or C, because D*s notice 
enures for E's benefit. 

118. In what form should the notice be given? 

It may be given orally or in writing. The notice should 
sufficiently identify the instrument and indicate that it has 
been dishonored. The notice may be delivered personally 
or sent through the mails. The written notice need not 
be signed and an insufficient notice may be supplemented 
and validated by verbal communication. Misdescription 
of the instrument does not vitiate the notice unless the 
party to whom the notice is given is in fact misled thereby. 
See notice of protest No. 139. 

119. How must the notice be given where it is known 
that the party to be notified is dead? 

Notice must be given to a personal representative if there 
te one. If there be no representative, notice may be sent 
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to the last residence or to the last place of business of the 
deceased. 

120. How should notice be given to partners? 

Notice to any one partner is notice to the firm, even 
though there has been a dissolution. 

121. How should notice be given to persons jointly liable 
who are not partners? 

Notice must be given to each of them unless one has 
authority to act for the others. 

122. How should notice be given to a bankrupt? 

Where the party to be notified has been adjudged a bank- 
rupt or an insolvent, or has made an assignment for the 
benefit of his creditors, notice may be given either to the 
party himself or to his trustee or assignee. 

123. Where the parties reside in the same place, when 
should the notice be given? 

1. If given at the place of business of the party to receive 
notice, it must be given before the close of business hours 
on the day following dishonor. 

2. If given at his residence, it must be given before the 
usual hours of rest on the day following dishonor. 

3. If sent by mail, it must be deposited in the post office 
in time to reach him in usual course on the day following. 

124. Where the parties reside in different places, when 
should the notice be sent? 

If sent by mail, it must be deposited in the post office in 
time to go by mail the day following the day of dishonor, 
or if there be no mail at a convenient hour on that day, by 
the next mail thereafter. If not given through the post 
office, it must be given within the time that notice would 
have been received if sent through the mails as specified 
above. 

125. When has the sender given due notice? 

When he has deposited in the post office the notice of 
dishonor duly addressed, he has done what the law requires 
and will not be held responsible for any miscarriage in the 
mails. If he deposit the notice in any branch office or in 
any letter box under the control of the post office depart- 
ment, the effect is the same as if deposited in the general 
post office. 



Digitized by CjOOQ IC 



NEGOTIABLE PAPER 



67 



126. What right has the party who receives the notice of 
dishonor? 

He has the same time for giving notice to parties liable 
to him that the holder has. 

127. Where should the notice be sent? 

1. To the address of the party when he has added an 
address. 

2. If no address be given, to the post office nearest his 
place of residence ; or to the office where he is accustomed 
to receive his letters ; or if he be sojourning in some other 
place, notice may be sent to that place. When he lives in 
one place and has his place of business in another, notice 
may be sent to either place. It will not matter how the 
notice is sent, if it be actually received in due time. 

128. What is meant by waiver of dishonor? 

Any party entitled to notice of dishonor may waive or 
relinquish his right in this respect. It may be done before 
the time for giving notice or after the failure to give due 
notice. 

129. What constitutes a waiver? 

A waiver may be express or implied and may be oral or 
in writing. Any act on the part of the party liable on an 
instrument which induces the holder to surrender his rights 
in the matter of presentment may act as a waiver. 

130. What is the effect- of a waiver? 

The one who waives his rights makes himself absolutely 
liable if the paper be dishonored. 

131. Who is affected by the waiver? 

Where the waiver is embodied in the instrument itself, 
it is binding upon all parties ; but where it is written above 
the signature of an indorser, it binds him alone. 

132. What does a waiver of protest include? 

A waiver of protest is deemed to be a waiver of formal 
protest and in addition a waiver of presentment and notice 
also. 

The following is a common form : "Demand, notice and 
protest waived." 

133. What will excuse delay in giving notice of dishonor? 
Delay in giving notice of dishonor will be excused for 
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same reasons given for delay in making presentment. See 
No. 114. 

134. When is a formal protest necessary? 

Protest is absolutely necessary only in the case of for- 
eign bills of exchange. When any other instrument is dis- 
honored by non-acceptance or non-payment, notice of such 
dishonor will be sufficient, but even in such a case, the 
holder may protest if he wish to do so, for the law sanctions 
the protest of all dishonored instruments, and it is the 
usual way of giving notice of dishonor. 

Protest 

135. What is protest? 

Protest is the formal and official act of a notary public in 
certifying to the dishonor of a bill. 

136. How can a holder retain his claim on the drawer 
and indorsers of a foreign bill of exchange? 

If such instrument be dishonored, the drawer and in- 
dorsers are discharged from their liability on the instru- 
ment unless the bill be duly protested by a notary public. 
Notice of dishonor by the holder will not be sufficient. 

137. Why is it necessary to protest foreign bills of ex- 
change? 

The certificate of the notary is prima facie evidence of 
dishonor. It makes it unnecessary to call witnesses from 
a distance to prove the dishonor and in this way it saves 
time and expense. 

138. What are the steps taken in protesting a bill? 

1. The holder presents the bill for acceptance or pay- 
ment as the case may be and, if dishonored, he puts it into 
the hands of a notary public. 

2. The notary then presents the bill and demands pay- 
ment or acceptance as the case may be. 

3. When the notary satisfies himself as to dishonor of 
the bill, he makes out his certificate and sends notices of 
protest to all parties conditionally liable. 

139. What should the notice of protest contain? 

I. It should contain a sufficient description of the bill or 
a copy of it. 

It should specify: 
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2. The time and place of presentment; 

3. The fact, that presentment was made and the manner 
thereof ; 

4. The cause or reason for protesting the bill ; 

5. The demand made and the answer given, if any, or the 
fact that the drawee or acceptor could not be found. 

140. What is meant by noting the protest and what by 
extending the protest? 

Sometimes on the day of dishonor the notary makes 
notes of the particulars of the protest ; this is called noting 
the protest. At some later time he makes out the formal 
certificate from these notes; this is extending the protest 
and should be extended as of the day of noting. 

141. Who should make the protest? 

The protest should be made by a duly authorized notary ; 
but where the services of a notary cannot be obtained, the 
protest may be made by any respectable resident of the 
place where the bill is dishonored, in the presence of two 
or more credible witnesses. 

142. When should the protest be made? 

The protest should be made upon the day of dishonor of 
the bill unless there are circumstances to excuse delay. 

143. Is a bill ever protested twice? 

A bill may be protested for non-acceptance and after- 
wards for non-payment. 

144. Is a bill ever protested before maturity? 

Sometimes the acceptor becomes insolvent or makes an 
assignment for the benefit of his creditors before the bill 
matures. In this case the holder may have the bill pro- 
tested for better security against the drawer and indorsers. 

145. How should the protest be made when the bill is 
lost or destroyed? 

Protest may be made on a copy of the bill, or on a writ- 
ten statement of the particulars of the bill. 



The Check. 
146. What is a check? 

A check is an order drawn by a depositor on a bank or 
banker payable on demand. 
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The check is similar to the bill of exchange payable on 
demand and is subject to same law in many respects. 

147. What are the parties to a check? 

There are three parties: drawer, payee and the drawee 
bank. 

Form of Bank Check. 
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148. What is the extent of the drawer's liability? 

The drawer warrants that the bank will pay the check 
on demand and that, if it be dishonored and the necessary 
proceedings on dishonor be duly taken, he will pay the 
amount thereof to the holder. 

149. When should the holder present a check for pay- 
ment? 

When the payee and the drawee bank are in the same 
place, the holder should present the check for payment the 
day he receives it or the following day, certainly within a 
reasonable time, so as not to be guilty of negligence. When 
the payee receives a check drawn on a bank in some other 
place, he has all of the next business day within which to 
iforward it for collection, and the one who receives it for 
collection has all of the next day after it has reached him 
in due course of mail to present it. 

150. When does negligence on the part of holder release 
the drawer from responsibility? 

When this negligence has wrought injury to the drawer, 
he will be discharged from liability to the extent of siich 
loss. When the drawer pleads injury as a defense, the 
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holder will be required to show that no injury resulted. 
Should the bank fail before the holder presented the check, 
then the holder must lose if he has been negligent. 

Delay in presenting a check for payment will discharge 
the indorser on the same and he will not be required to 
show injury. 

151. What is one important difference between the lia- 
bility of the drawer of a draft and that of the drawer of a 
check? 

Negligence on the part of the holder releases the drawer 
of the draft from his liability, even though he has suffered 
no loss. Negligence on the part of the holder will not 
release the drawer of a check when it can be shown that 
no loss or injury has resulted. 

152. What is the liability of the drawee bank? 

The drawee bank should honor the checks of a depositor 
when he has sufficient funds, and a failure to do so may give 
the depositor a right of action against the bank for dam- 
ages sustained. 

153. Can the checkholder sue the bank? 

Generally the checkholder can not sue the bank unless 
the check has been certified. In a few states a check acts 
as an assignment of so much of the funds of the drawer, 
and the moment the bank receives notice that the check 
is outstanding, it becomes responsible to the checkholder 
for the amount. 

154. When has the holder the right to bring action on 
the check against the drawer? 

He must present the check for payment before he can 
sue the drawer. 

155. Are checks negotiable? 

They are usually drawn to order or to bearer and are 
then negotiable, but they may be made non-negotiable. 

156. How are checks transferred? 

By indorsement and delivery, or by mere delivery when 
payable to bearer or indorsed in blank. 

157. What is meant by certification? 

Tt is an act by which the bank becomes the principal 
debtor on the check and binds itself to pay the amount 



Digitized by CjOOQ IC 



72 BUSINESS LAW 

whenever payment is demanded. The certificate of the 
bank is equivalent to an acceptance. 

158. How is certification accomplished? 

It is usually accomplished by writing or stamping the 
word ''Certified" on the face of the check, with the date and 
signature of the cashier or paying teller. 

159. What is the effect of certifying a check? 

The bank becomes the principal debtor and the drawer 
is discharged from further liability, unless he himself pro- 
cured the certification, in v/hich case he is still liable on the 
check should the bank fail. When the holder has the check 
certified he also gives up his claim on the indorsers. 

160. How does the bank protect itself against the drawer 
of the check it certifies? 

The check is charged to the drawer at the time it is certi- 
fied and so the money passes from the control of the drawer 
to the control of the payee or holder of the check. The 
indorser of a check after it has been certified assumes the 
same liability as the indorser of an accepted draft. 

161. When should a check be certified? 

When the holder decides to have the check certified 
instead of cashed, he should present it at the bank within 
reasonable time after receiving it. 

162. When should the drawer have his own check certi- 
fied? 

When he wishes to send his check to some outside place, 
he should have it certified to make it easy for the holder 
to negotiate it. 

163. What checks should not be certified? 

A post dated check should not be certified until the day 
of its date; generally, no officer is authorized to certify a 
check unless the drawer has funds on deposit; an officer of 
a bank has no power to certify his own check. 

164. What obligation does a bank assume by certifying 
a check? 

It certifies that the drawer's signature is genuine, that he 
has sufficient funds on deposit to meet the check, and prom- 
ises that it will keep sufficient funds to pay the check to 
the payee or to any one to whom he may indorse it. 
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165. For what is the bank not liable when it certifies a 
check? 

It does not warrant the genuineness of the body of the 
check as to amount or date or as to the payee. 

166. Will the bank be held for payment should an officer 
certify a check when the drawer has no funds on deposit? 

It will be liable to a bona fide holder of the check. 

167. When a bank pays a check with the signature of 
the drawer forged, who bears the loss? 

The bank bears the loss, because it is required to know 
the signature of its depositors and cannot charge anything 
against the drawer. 

168. When the bank pays a raised check who bears the 
loss? 

If the drawer has been negligent he must lose; other- 
wise the bank must lose the excess, but the bank may 
recover from the holder the amount paid as money paid by 
mistake. Even when a bank certifies a raised or altered 
check and afterwards pays it, it can recover the money 
thus paid. 

169. What circumstances might call for the postdating 
of a check? 

The drawer may postdate a check when he has not suffi- 
cient funds on deposit to pay the check. The bank will 
not honor the check until the day of its date arrives, and 
then the drawer may have sufficient funds. In certain 
executory dealings the drawer may postdate his check and 
then if the payee fail to perform his agreement the drawer 
ma}' countermand the order. 

170. How may the drawer countermand a check? 

By serving notice on the bank any time before the check 
has been cashed or certified. 

171. What effect has the drawer's death on his outstand- 
ing checks? 

The death of the drawer revokes the check, but when a 
bank pays a check in ignorance of the drawer's death, the 
bank will be upheld. 
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172. What is' meant by an attached deposit? 

It is a deposit that has been levied upon by the creditors 
of the depositor. After the attachment has been levied the 
bank cannot pay a check drawn upon an attached deposit 
unless the check was certified before the attachment. 

173. If a bank pay a check which has the name of an 
indorser forged upon it, who bears the loss? 

The bank will be liable to the true owner. 

174. When a check is payable to bearer and the bank in 
good faith pays it to the presenter, what is the law? 

The bank will be protected in this case, even though the 
presenter was not the true owner. 

175. What is meant by identification? 

When the presenter is not known to the bank officials, 
he must be identified. This may be done by some one who 
knows the presenter and who is known to the officials. The 
one who identifies simply states that the presenter is the 
person he represents himself to be, and assumes no further 
liability. 

176. Where a bank receives a check indorsed to it for col- 
lection and then forwards it to its correspondent in another 
city for collection and the second bank fails, who will bear 
the loss? 

The fact that the insolvent bank receives the paper for 
collection will entitle the first bank to recover the amount. 
The insolvent bank is not simply a debtor of the first bank, 
but is acting as its agent. Had the check been indorsed 
in the ordinary way, the result might have been otherwise. 

177. Can a depositor overdraw his account? 

He has no right to do so unless he has made a special 
agreement to that effect. Should the bank pay or certify 
a check when the depositor has no funds to meet it, it can- 
not recover the amount so paid. 

178. Will a bank pay part of the amount of a check? 

A bank is not bound to pay part of a check nor is the 
holder compelled to receive only part of the amount. 
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179. How may paper by transferred? 

Negotiable paper may be transferred by indorsement and 
delivery or, if payable to bearer, by mere delivery; non- 
negotiable paper may be transferred by assignment. 

180. What is indorsement? 

In general, indorsement is anything written on business 
paper pertaining to the paper itself. 

As the term indorsement is used in connection with 
negotiable paper, the following definition may be given : 
Indorsement is a contract by which the indorser agrees 
to transfer the instrument and to become conditionally 
responsible for its payment. 

181. When is indorsement necessary to transfer the title? 

Indorsement is necessary to transfer the title in case the 
instrument is payable to order, but the indorsement* must 
be completed by delivery. An instrument payable to 
bearer may be indorsed and the indorser in this case incurs 
the same obligation as if his indorsement were necessary. 

182. How must the indorsement be made? 

The indorsement must be written on the instrument itself 
or upon a paper attached to it. When an instrument con- 
tains no more space for indorsements, a paper may be 
attached to it to receive additional endorsements. Such 
paper is called an allonge. The indorsement need not be 
on the back of an instrument and may be in pencil. 

183. How may an assignment of a non-negotiable instru- 
ment be made? 

The assignment may be written on the instrument itself 
or on a separate paper or it may be made orally. The fol- 
lowing is a common form of assignment: '*For value 
received, I hereby transfer and assign the within note to 
A. B. Smith. 

J. K. Arnold." 
Sept. 2, 1901. 

See No. 4. 

184. When may a negotiable instrument be transferred 
by mere delivery? 
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When payable to bearer or when the last or only indorse- 
ment is in blank. 

185. Who may indorse paper? 

Any legal holder of the paper who is capable of making 
a binding contract may indorse. An incompetent party, as 
a minor, may indorse, but the contract is voidable and he 
may rescind it at any time and recover the paper. He may, 
however, by his indorsement give good title against parties 
prior to himself. When paper is payable to a firm, it may 
be indorsed by any partner, but he must use the firm name. 

186. What are two general purposes of an indorsement? 

Indorsements are made to enable the holder to transfer 
his title, and to add to the security of the paper. 

187. Name the different kinds of indorsements. 

Blank, special or full, qualified or without recourse, re- 
strictive and conditional. 

188. How is a blank indorsement written and what is its 
effect? 

A blank indorsement specifies no indorsee but consists 
of the indorser's name only. It makes the instrument pay- 
able to bearer and it may be further negotiated by mere 
delivery. 

189. How is a special or full indorsement written and 
what is its effect? 

A special or full indorsement specifies the person to 
whom or to whose order the instrument is to be payable, 
and the indorsee must indorse it before it can be further 
negotiated. 

190. What right has the holder when he receives an 
instrument indorsed in blank? 

He has the right to convert the blank indorsement into a 
special one. In doing this he protects himself against loss 
and does not in any way change the indorser's liability on 
the instrument. 
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FORMS OF INDORSEMENT 



1. Blank Indorsement. | R^^Vrown^" °"'^ *'' 

2. Indorsement in full. \ l^y 1° the order of R. Roe 

( or, Pay to R. Roe or order. 



3. Qualified Indorse- 
ment. 



Without recourse, 
or, Pay R. Roe or order without 
recourse to me. 



4. Conditional Indorse- 
ment. 



5. Restrictive Indorse- 
ment. 



Pay R. Roe or order, unless I 
notify you not to pay before 
maturity, 
or, Pay R. Roe or order, if he be 
attending college. 

Pay to R. Roe only, 
or. Pay to R. Roe for collection, 
or. Pay to R. Roe for the use of 

J. Doe. 
or, Pay to the order of Albany 

County Bank for deposit. 



6. Indorsement with 
waiver. 



Notice waived, 
or. Demand, notice and protest 
waived. 



7. Indorsement of part 
payment. 



Sept. 2, 1 90 1. 

Received $50 as part pay- 
ment of within note. 

R. J. Brown. 
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191. Which indorsement is safer for the indorsee, the 
blank or the special? 

The special indorsement is safer, for should he lose the 
instrument he can stop payment on it by notifying the 
payer not to pay. The indorsee's indorsement is necessary 
before any one can acquire a valid title to the instrument. 
If he should lose the instrument indorsed in blank, it may 
get into the hands of an innocent holder who would have 
a valid title and could collect it. 

192. Does the omission of words of negotiability in an 
indorsement destroy the negotiability of the instnmient? 

Where the instrument contains words of negotiability the 
omission of such words from the indorsement will not de- 
stroy the negotiability of the instrument. The following 
indorsement: "Pay to B," leaves the instrument negotiable. 

193. What is the effect of the qualiRed indorsement? 

By this indorsement the indorser assigns his title to the 
instrument. He assumes the liability of one who transfers 
paper by delivery only. See No. 96. • 

194. What is the effect of the words "without recourse" 
on the indorser? 

When the indorser uses these words he does not warrant 
payment and cannot be held liable should the paper be dis- 
honored by non-payment. 

195. When is an indorsement restrictive and what rights 
does a restrictive indorsement confer upon the indorsee? 

Indorsement is restrictive when it prohibits the further 
negotiation of the paper, or makes the indorsee the agent 
of the indorser, or vests the title in the indorsee for the use 
of some other person. See forms. 

The indorsee has the right to receive payment; he suc- 
ceeds to the rights of the indorser to bring any action and 
when the indorsement authorizes him to do so he can trans- 
fer the instrument, but the subsequent indorsees acquire no 
better title than the first indorsee had. 

196. What is the effect of an indorsement for collection? 

By this indorsement the indorser does not pass the title 
of the paper to the indorsee, but simply constitutes him his 
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agent and gives him the power to present the paper and to 
receive payment. 

197. What is the use of the indorsement for deposit? 
The general rule is that in an indorsement of this kind 

the title is retained by the indorser. This form of indorse- 
ment is used when a deposit is sent by a clerk or messen- 
ger. The bank will refuse to cash paper so indorsed and in 
this way the depositor is protected against the (Jishonesty 
of the messenger. 

198. What is an indorsement with waiver? 

An indorsement with waiver implies the surrender by 
the indorser of his rights to notice of protest of the paper 
upon which such indorsement is made. 

199. What is the effect of the conditional indorsement on 
the one who has to pay the instrument? 

He may disregard the conditions and pay the instrument 
to the holder whether the conditions have been fulfilled or 
not. 

200. What is the effect of the conditional indorsement on 
the one to whom such instrument is transferred? 

His title is. subject to the conditions contained in the 
indorsement. 

201. An instrument, payable to bearer or indorsed in 
blank by the payee is subsequently indorsed in full. How 
may it be transferred? 

It can still be transferred by delivery, but the indorser 
in full will be liable to only such holders as acquire title 
through his indorsement. 

202. When an instrument is payable ta two or more 
payees or indorsees who are not partners, how can it be 
transferred? 

All must indorse the instrument before delivering it, un- 
less one has authority to indorse for the others. 

203. Where an instrument is indorsed to the cashier or 
other officer of a bank or corporation, how may it be 
negotiated? 

It may be indorsed by the bank or corporation or it may 
be indorsed by the officer. 
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204. Where the name of the payee or indorser is mis- 
spelled or some other mistake made in his name, how 
should the instrument be indorsed? 

He may indorse the instrument using the name as it- 
appears on the face and then, if he wish, add his proper 
signature. 

205. Is it necessary to date the indorsement? 

It is not necessary and every indorsement is deemed to 
have been made before maturity unless it bears a date after 
the maturity of the instrument. The indorsement is pre- 
sumed to have been made at the place where the instrument 
is dated, unless some other place is given. 

206. Does a negotiable instrument lose its negotiable 
character if not paid at maturity? 

An instrument does not lose its negotiable character by 
being dishonored, but the one who takes overdue paper 
takes it at his own risk. His claim is subject to defenses 
that may exist against it. 

207. When it is not clear in what capacity a person in- 
tended to sign an instrument, what is presumed? 

He is to be considered an indorser. 

208. Will an indorsement transfer only part of an instru- 
ment? 

The indorsement to operate as a negotiation of the instru- 
ment must be of the entire instrument. But where an 
instrument has been paid in part, it may be indorsed so as 
to transfer the title to the remainder of it. 

209. An instrument is dishonored and the indorser is duly 
notified of such dishonor. Will he be liable to one to whom 
such dishonored instrument is transferred? 

Yes, he will be liable to such subsequent holder. 

210. What damages can the holder of an instrument 
recover in case of its dishonor? 

In case of a note or inland bill, he can recover the amount 
of the note or bill, legal interest, and notarial expenses. 
In case of a foreign bill he can recover the amount of the 
bill, interest, protest fees and re-exchange. 
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Rights of Bona Fide Holders. 

211. Who is a holder of paper? 

The person who has legal possession of the paper is 
deemed to be the holder of the same. 

212. What constitutes the holder, a holder in due course 
(bona fide) ? 

The holder must receive the paper under the following 
conditions : 

1. The negotiable instrument must be complete and regu- 
lar on its face. 

2. He must receive it in good faith and for value, before 
maturity and in the regular course of business. 

3. He must know of no defect in the instrument or de- 
fense existing against it. 

213. What is the chief advantage of being a holder in due 
course ? 

The person who ranks as a bona fide holder has a good 
title to the instrument and can collect it, although the per- 
son from whom he received it may have had a defective 
title. The title of the holder in due course (bona fide) is 
not subject to defenses that may exist. 

214. Must the holder pay the face value of the instru- 
ment? 

No, he need not pay the face value, but he must give a 
valuable consideration for it. 

215. If a bona fide holder should receive notice of some 
defect in the instrument before he has paid the full amount, 
what is the effect? 

His claim will be good as a holder in due course only for 
the amount he has paid. 

216. Is fraud a defense against the holder in due course? 
When an instrument was obtained by the original payee 

through fraud and negotiated to a holder in due course, 
such holder will generally not be affected by the fraud. 
The circumstances may have some effect upon the decision 
of the particular case. 

217. In case the one primarily liable on an instrument 
proves that it was obtained from him by fraud or duress, 
what must the holder do? 
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He must be able to prove that he is a holder in due 
course. 

218. Can the holder in due course enforce payment on a 
forged instnunent? 

The one whose name was forged is not liable on the 
instrument and even a bona fide holder cannot enforce col- 
lection from him. The bona fide holder, however, can 
recover from the one who transferred the instrument to 
him. 

219. What other defenses may operate against a bona 
fide holder? 

The bona fide holder cannot compel an incompetent party 
to pay an instrument. He cannot collect a note that was 
given in settlement of some claim arising from a trans- 
action forbidden by statute, as when originally given usuri- 
ously, or in settlement of debt contracted by gambling in 
states where gambling is prohibited. Any material altera- 
tion in an instrument will prevent the bona fide holder from 
collecting from the one liable for payment. 

220. Can one not a holder in due course succeed to the 
rights of a holder in due course from whom he gets the 
instrument? 

The New York law says: "A holder who derives his 
title through a holder in due course, and who is not himself 
a party to any fraud or illegality affecting the instrument, 
has all the rights of such former holder in respect of all 
parties prior to the latter." 

221. When must a holder prove that he is a holder in due 
course? 

Every holder is prima facie considered a holder in due 
course; but when it can be proven that the title of some 
prior party who negotiated the instrument was defective, 
then the holder must prove that he is a holder in due course 
or that he succeeded to the rights of a holder in due course. 

222. When must demand paper be received to entitle the 
holder to rank as a holder in due course? 

When the instrument is received at an unreasonable 
length of time after the date of issue, the holder will not be 
deemed a holder in due course. 
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Accommodation Paper. 

223. What is accommodation paper? 

When a person signs an instrument as maker, drawer, 
acceptor or indorser, without receiving value for so doing, 
he becomes an accommodation party and the paper is called 
accommodatipn paper. 

224. What liability is assumed by an accommodation 
party? 

He is not liable to the one accommodated, but he is liable 
to a holder for value, even though the holder knew when he 
took the instrument that he was an accommodation party, 
unless there has been an unlawful diversion of the instru- 
ment: 

225. What relation exists between the accommodator and 
the one accommodated? 

The accommodator just lends his name and credit to the 
other party to enable him to raise money through the bet- 
ter security he is thus enabled to offer. There is usually an 
understanding between them as to the use of the accommo- 
dation paper, and the one accommodated is supposed to 
pay the instrument when due. Should the one accommo- 
dated fail to pay the instrument when due, the accommoda- 
tor will be compelled to pay, but he then has the right of 
subrogation against the one accommodated and can recover 
from him. 

226. Should the one accommodated use the paper in an 
entirely different way from that agreed upon, how will the 
accommodator be affected? 

In New York state the courts hold that the bona fide pur- 
chaser who receives accommodation paper knowing it to 
be such, should inquire regarding the paper and if he fail 
to do so and the paper is diverted, he cannot recover from 
the accommodation party. In most states the courts hold 
the opposite to be the rule. 

227. What is an accommodation note? 

It is one for which the maker received no value from the 
payee. 

228. How may A accommodate B by means of a note? 
A may make a note in favor of B, or A may indorse a 

note made by B. 
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229. How may A accommodate B by means of a draft? 
A might accept a draft drawn by B although he owed 

B nothing ; A might draw a draft on one of his debtors for 
the use of B ; or A might indorse a draft drawn by B. 

230. Will an accommodation indorser he held liable on 
over due paper? 

It has been held in New York that where the accommo- 
dated party transferred the paper after maturity, the accom- 
modation indorser would not be liable to the transferee. 



Forgery. 

231. What is forgery. 

P'orgery is the fraudulently making or altering of a writ- 
ten instrument. 

232. In what two ways may forgery be committed? 
Forgery may be committed by signing the name of 

another without authority to do so, or by making a material 
alteration in an instrument, without the consent of parties 
liable thereon. See Nos. 22j, 230, pages 41 and 42. 

233. What is the effect of forgery? 

The one whose name was forged cannot be compelled 
to pay the instrument. Where an alteration has been made 
and the instrument is in the hands of a holder in due 
course, such holder can enforce payment of the instrument 
according to its original tenor. 

234. Can a title be acquired through a forged indorse- 
ment? 

No ; the one whose name was forged can claim the paper 
even when in the hands of a holder in due course. 
For forgery of checks see Nos. 167, 168, page 73. 



Lost or Stolen Paper. 

235. Can a finder or thief enforce payment on the instru- 
ment in his possession? 

He has no right to the paper and cannot enforce pay- 
ment. 
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236. Should the Rnder or thief transfer the paper, can the 
transferee enforce collection? 

The subsequent holder in due course can enforce collec- 
tion unless forgery has been committed. Where the lost 
or stolen instrument was originally payable to bearer or if 
payable to order and indorsed in blank by the payee, it can 
be transferred by mere delivery and the fact that the trans- 
feree found it or stole it will not prevent the holder in due 
course from collecting it. 

237. What should the true owner do when paper has 
been lost or stolen? 

He should notify the parties liable for payment and pub- 
lish the loss or the theft as widely as possible. 

238. Can the true owner collect the paper which was lost 
or stolen even though he cannot surrender the instrument? 

He can collect it, but when there is any possibility that 
the one who pays him may be compelled to pay again to a 
bona fide holder, he must give a bond of indemnity. 

239. What is the effect of an indemnity bond? 

The one who signs this bond promises the payer of an 
instrument, which cannot be surrendered as a receipt, that 
he will indemnify him for any loss he may sustain throug^h 
being compelled to pay again to a holder in due course. 
The possession of this bond will not be a defense against 
a holder in due course and such holder can enforce his 
claim unless there has been a forgery. The payer can 
recover from the true owner the amount of the first pay- 
ment, as promised in the bond. 

240. When is it unnecessary to give a bond of indemnity? 

When the instrument the true owner seeks to collect has 
ceased to exist, no bond will be necessary. When the lost 
or stolen instrument was payable to the order of the payee 
and not indorsed in blank, no bond will be necessary, be 
cause the payee's name must be forged before the instrn- 
ment can be transferred, and even the bona fide holder . 
cannot collect a forged instrument. 

Even in such instances the payer will feel more secure 
when he gets a bond and the bond is generally given. 
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Guaranty of Paper. 

241. What is guaranty as applied to negotiable instru- 
ments? 

Guaranty is a contract by which the guarantor promises 
to become responsible for the instrument if the payer fail to 
pay it. 

242. What are two common forms of guaranty? 

Guaranty of payment and guaranty of collection. 

243. What is the effect of a contract to guarantee pay- 
ment? 

By this contract the guarantor promises that if the 
instrument be not paid at maturity, he will become respon- 
sible for it immediately. This contract would be written on 
the back of a note in the following form: "For value 
received I hereby guarantee the payment of the within 
note," and signed by the guarantor. 

244. What is the effect of a contract to guarantee col- 
lection? 

By this contract the guarantor promises to pay the instru- 
ment only when due process of law fails to collect it from 
the original payer. It becomes the duty of the holder to 
use every available means of collecting the debt before he 
can collect from the guarantor. The holder must sue the 
debtor and get judgment against him; then, if it become 
impossible to satisfy the judgment, the debt will be con- 
sidered uncollectible, and the guarantor must keep his con- 
tract good and pay the amount of the instrument. 

This contract would be written on the back of a note m 
the followmg form : "For value received I hereby guarantee 
the collection of the within note," and signed by the 
guarantor. 

245. How does a surety sign a note, and what is the 
effect of his contract? 

The surety signs his name on the face of the note under 
the name of the maker and writes after it the word surety. 
By this contract the surety guarantees payment and may 
be held liable for the same if the maker fail to pay it. The 
surety, as well as the guarantor, should receive notice of a 
default in reasonable time. 
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246. What is the law regarding the consideration for the 
contract made by a guarantor or surety? 

When the contract of guaranty is made at the same time 
as the principal contract, the same consideration will sup- 
port both contracts ; when the contract of guaranty, called 
a collateral contract, is made subsequently, a new consider- 
ation will generally be necessary, but this new considera- 
tion is often only a nominal one. 

247. What is the right of contribution between co- 
sureties? 

It is the right which one surety, who has paid all the 
debt or more than his share of it, has to recover from co- 
sureties an amount sufficient to equalize the burden. This 
right may be exercised even though the sureties did not 
know of each other's liability at the time they entered into 
the contract. 

248. What is the right of subrogation? 

Subrogation is the substitution of one person in the place 
of another, the person substituted succeeding to the rights, 
claims and securities of the one for whom he is substituted. 

249. When and against whom has the surety the right 
of subrogation? 

When the surety is compelled to pay the instrument, he 
can demand all the securities held by the holder and he 
acquires the right to enforce them against the principal 
debtor. The surety has all the rights of the holder against 
the principal whose debt he pays. 



Other Instruments. 

250. What is a certificate of deposit? 

It is a certificate is^ed by a bank to a person who 
deposits money for a short time for safe keeping, but who 
does not wish to become a regular depositor. It contains 
the bank's promise to pay the specified sum on the return 
of the instrument properly indorsed. 

251. What is the nature of this certificate? 

It is very much like a promissory note. It will be nego- 
tiable if drawn in proper form. It may contain a clause 
regulating the paying of interest on the loan. Checks can 
not be drawn against the deposit, and banks will generally 
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refuse to pay part of the certificate. These certificates are 
usually payable on demand but m^y be drawn payable 
some time after date. 

252. What is a cashier's^ check? 

It is a check in ordinary form drawn by a cashier or teller 
in his official capacity upon his own bank. It is usuall^r 
drawn in favor of the oite who deposits money in order to 
procure the check. It is as good as a certified check and is 
often used in making remittances. It may be used instead of 
a certificate of deposit, and it is usually negotiable in form. 

253. What is a bank draft? 

A bank draft is simply a bank's order or check on another 
bank called its correspondent. It is used in making remit*- 
tances, and is governed by the same laws as other drafts 
or bills of exchange. 

254. What is a bill of lading? 

It is a written statement given by a carrier to the shipper 
of goods, acknowledging the receipt of the goods for trans- 
portation, and it also contains a promise that the goods will 
be delivered in good order. It is often called a shipping 
receipt. 

255. How many bills of lading are usually made out for 
each shipment? 

Three ; one is given to the shipper, one is retained by the 
common carrier and one is sent to the consignee. The 
three bills should be identical, but in case of any variance, 
the shipper's copy is considered the correct one. 

256. What use may be made of the bill of lading? 

In some cases, bills of lading are taken to represent the 
goods actually shipped and a tranter of the bill is equiva- 
lent to a delivery of the goods themselves. They are not 
negotiable in the fullest sense, though they may be 
assigned or they may be transferred by indorsement and 
delivery. The bona fide purchaser, however, can not claim 
the goods from the true owner, -where the bill was lost by 
him or stolen from him as he could in the case of a lost or 
stolen note. They are said to be quasi-negotiable. 

257. What is the effect of a bill of exchange attached to 
a bill of lading? 

The consignee is expected to accept the bill if a time bill 
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or to pay it if on demand. He gets no valid title to the 
goods until this is done. This draft may be negotiated. 

258. What is a letter of credit? 

It is a letter generally written by some prominent banker 
giving the person to whom it is addressed the authority to 
draw upon him for such amounts as he needs until the 
specified sum is reached. 

259. What is the use of this letter of credit? 

It is much used by travelers as it saves the necessity of 
carrying large sums of njoney. By presenting this letter 
at some bank in the country where he may wish money, he 
can get such sum as he may require and the bank which 
pays will indorse the amount on the letter and charge to 
the account of the bank or banker who issued the letter. 
The letter then amounts to an acceptance in advance and 
furnishes us with an example of a collateral acceptance. 

260. What is a due bill? 

It is a written acknowledgment of a debt. It may be 
payable in money or in goods and is non-negotiable. But 
when payable in money, there may be added to it a promise 
to pay to the creditor's order, or to him or to bearer, mak- 
ing it equivalent to a promissory note and it is then 
negotiable 

261. What is the status of an "i. o. u.?" 

It is simply an acknowledgment of a debt and is non- 
negotiable. 

262. Are coupon bonds negotiable? 

When coupon bonJs have interest certificates attached, 
these certificates are usually payable to bearer, and, when 
they mature, they may be clipped from the bonds and 
negotiated. 

263. How is a certificate of stock regarded? 

It is considered quasi-negotiable. The one who buys the 
stock is subject to any lien the company may have on the 
stock, even though he knew nothing of 4he lien. 

264. How arc express money orders or post office money 
orders regarded? 

They are usually negotiable, but post office money orders, 
can be transferred but once. 
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''Good faith does not allow us to demand twice the payment for 
the same thing." 

1. What is an account? 

An account is a collection of one or more debits and 
credits under the sj^me name. 

2. What is the need of books of accoimt? 

Books of account usually have records of transactions 
in the regular order of their occurrence under their proper 
dates. They thus furnish good evidence in case of dispute 
and avoid also the probability of transactions being entirely 
forgotten. 

3. What book is taken as evidence of the correctness of 
a transaction? 

The book in which the transaction is first recorded, com- 
monly called the book of original entry. Before this book 
is accepted in evidence it may be necessary to prove that it 
is the book of original entry and that the entries therein 
are complete and accurate and that they were made at or 
about the time when the transaction occurred. 

4. What is the necessity for the rule admitting books o£ 
original entry as evidence? 

For the purpose of enforcing the collection of just de- 
mands and the recognition of matters of fact to which 
account book entries point. 

5. What preliminary or suppletory proof is essential to 
the introduction of books of account in evidence? 

In New York and in some other states it must be first 
proven (i) that the party had no clerk, (2) that some of 
the articles charged had been delivered, (3) that the books 
produced are the account books of the party, and (4) that 
he keeps fair and honest accounts, of which proof must be 
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made by persons who have dealt with him and have settled 
from those books. 

In other states, books kept wholly by bookkeepers who 
could not remember anything about their entries, except 
that they were made in the usual course of business, are 
admissible. 

Entries by deceased persons, made in the due course of 
business and pursuant to their ordinary duties, are admis- 
sible in evidence. 

6. In what manner is the integrity of the books shown? 

By calling at least two witnesses who have dealt with 
the owner and settled from the books in question. 

7. Should the entries in the books be corroborated by 
other evidence? 

They should be by the testimony of the party who made 
them, if he is living and can be called. 

8. Can a book of original entry be made up from other 
sources as memoranda on slips of paper, etc.? 

If such records be transferred within a reasonable time 
to some book for the purpose of having a permanent record, 
this book is regarded as a book of original entry and would 
be the proper book to submit in evidence. 

9. What is the objection to submitting other books than 
those of original entry as evidence? 

Mistakes and inaccuracies may occur in the transfer of 
accounts and time or intention may create changes in books 
other than those of original entry. As a result of this courts 
prefer to admit as evidence records made when the trans- 
actions were fresh in the mind of the contracting parties 
and these entries are found usually only in books of original 
entry. 

10. What sort of record will be permitted as evidence and 
what will be excluded? 

Any record of an actual transaction that has been 
executed may be introduced, while the record of something 
yet to be done, something not yet executed, will not be 
accepted as evidence. 

11. In what manner must an account arise if it is to be 
proved by the books of the business? 
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^ In order that the account may be proved by the books of 
the business, it is necessary that it shall.be directly in the 
line of that business and not some account that has arisen 
from a transaction. in a different line. 

12. How should an account be made up as to gross sunis 
and items? , 

To properly evidence an account it should never appear 
in a book of original entry in the form of a gross sum if it 
be possible to put it in the form of items or in detail. A 
gross sum of an account that admitted of itemizing would 
not ordinarily be taken as evidence. 

13. What are Open and Liquidated accounts? 

Until an account is subjected to a reckoning and a cer- 
tain balance is found Lo be due at some definite time, of 
which time and amount both debtor and, creditor have 
knowledge, it is classified as an Open account. After the 
balance is cast and a due date established the account is 
said to be Liquidated. 

14. What is an important result in the liquidation of an 
account? 

The balance of the account in favor of the creditor be- 
comes interest bearing from the time of liquidation. 

15. If a statement is rendered and no objection is made 
to its terms by the debtor, what is assumed? 

The silence of the debtor is taken as an admission that 
the rendering of the account is correct. If he intends to 
object he should do so within a reasonable time. A failure 
to object will not, however, prevent the debtor from intro- 
ducing proof to show that the account is incorrect. 

16. What is the legal effect where an account has been 
rendered and it has not been objected to within a reasona- 
ble time? 

It becomes an account stated and is presumptively 
deemed correct. 

17. Under what circumstances can an account stated be 
impeached? 

Ordinarily, only by proof of fraud or mistake. 

18. What is the effect of alterations, erasures, etc., in 
books to be used as evidence? 
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Any book to be used as evidence should be free from 
everything that cannot be explained by the book itself. 
Erasures that will eradicate an entry should never be 
resorted to. Corrections should be made in such manner 
that both error and correction may appear, the one making 
plain the other. The law regards with suspicion anything 
offered as evidence that cannot- be explained clearly. 

19. Can an account be sold? 

An account may be assigned and sold and the purchaser 
take the same title that the seller had, subject to all de- 
fenses thereto. A form of assignment should be attached 
to the account or written upon the account itself. ; 

20. How may a number of small claims against a debtor 
be joined for collection? 

Each creditor may assign his claim, to some person 
who in turn sues for the sum of all the different 
claims. When collection is enforced, the amount is dis- 
tributed among the claimants. By this plan the expense of 
collection may be greatly diminished. 

21. What other advantage is sometimes secured by join- 
ing a number of claims by assignment? 

This method will sometimes bring the sum of the claims 
within the jurisdiction of a higher court, while the claims 
separately could not be sued in a court of record. The 
creditors can by this plan get the benefit of the process of 
law in the higher court. 
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*'The proof lies on him who aHirfns, not on hint who denies," 
General Law Relating to Interest and Usury. 

1. What is interest? 

Interest is the price paid for the use of money or the damage 
allowed for the forbearance of a debt. 

2. How is the price paid for the use of money regelated? 

In most states by statute law. 

3. Was interest allowed at common law? 

It was not, unless expressly stipulated by the parties. 
Where not thus stipulated, it is only allowed when author- 
ized by statute. 

4. What is the purpose of interest laws? 

( 1 ) To prevent the charging of too high a rate of interest 

(2) To fix a rate that shall be charged in case the con- 
tracting parties have failed to name a rate, or to provide 
where the contract was made not anticipating that it would 
become interest bearing. 

5. Why should the law set a price on the use of money? 

(i) Money to a very great extent has a fixed value. 

(2) In all civilized countries it is a necessity to almost every 
individual to some extent, whether rich or poor. 

(3) Unlike other commodities, money does not lose its value 
by ordinary wear or use. 

6. What are some things that affect the price of money? 

( 1 ) The !aw of supply and demand. 

(2) The risk to the lender. 

(3) The profits of industry to the borrower. 

(4) The convenience of the loan. 

(5) The character of the government. 

(6) The condition of the resources of the country whether 
developed or undeveloped. 
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7. What rate of interest is collectible, the rate where the 
contract is made or where it is to be performed? 

This may be settled by agreement of the parties. If no 
agreement has been made the rule is that the rate where the 
contract is made shall govern. In a note or draft made in one 
state and payable in another, unless otherwise agreed upon, the 
rate where payable controls. 

8. On what claims is interest allowed? 

(i) On any claim as to which the parties make an agree- 
ment to that effect. 

(2) Where necessary cash advances were made by one party 
to another and it is the established custom to charge interest. 

(.3) On a claim or debt after it becomes due. 

(4) On book accounts after liquidation. 

(5) On cash sales remaining unpaid. 

(6) On judgments decreed by court. 

(7) On notes and drafts after maturity. 

g. Upon what is interest computed in mutual merchan- 
dise accounts? 

It is cast upon the annual balances. 

10. Can interest be charged upon the various items of an 
account from the date of each, or from the time the account 
was rendered? 

From the time when the account was rendered. 

11. What is usury? 

Usury is the intentionally taking of more than the legal 
rate of interest for the use of money. 

It is also essential to bring the case within the statute of 
usury that the principal sum loaned is to be repaid absolutely 
without depending upon any contingency. 

12. What is absolutely necessary to make a contract 
usurious? 

Three things are necessary — first that the contract be for 
a loan of money, second that the price charged be more 
than the legal rate of interest, third an intent to violate the 
statute agamst usury. 

13. Is compound interest usury? 

While the courts will not enforce the payment of compound 
interest, unless agreed upon after simple interest has be- 
come due, yet such payment is not usury. 
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14. What are some contracts where more than the legal 
rate is taken and yet are not usurious? 

The following are. not usurious contracts: 
(i) Interest in advance, as in bank discount. 

(2) Where the excess over the legal rate is insurance 
against such a risk or hazard as may cause the lender to 
lose the interest and possibly the principal. 

(3) The sale of a note or draft, deducting more than the 
legal rate of interest unless the note or draft was written for 
the express purpose of thus negotiating a loan of money. 

(4) If more than the legal rate is taken through a mistake 
in computing interest. 

(5) Charging the borrower necessary expenses in perfecting 
the loan. 

(6) Demand loans of $5,000.00 and upwards made on col- 
lateral. 

15. Is it usury if by the terms of the contract the payment 
of an excess of interest is entirely at the option of the bor- 
rower? 

It is not. 

16. What are the effects of a contract being usurious? 

(i) The lender is usually subject to some penalty for the 
making of such a contract. 

(2) That any additional contracts made on the basis of the 
usurious contract are no better than the original contract — that 
is, if the original contract is void so are all others based on 
that contract. 

The rule is established that mortgages, trust deeds and all 
forms of securities are mere incidents of the debt and that 
if the debt be infected with usury, all securities connected 
with it are thereby vitiated and rendered unenforcible. 

17. What are some of the penalties for charging usury? 

( 1 ) Forfeit the excess of interest over the legal rate. 

(2) Forfeit all interest. 

* (3) Forfeit both principal and interest. 

(4) Forfeit principal and interest and suffer a fine or fine 
and imprisonment in addition. 

18. Who may take advantage of usury? 

Only the debtor. The right to plead usury is a privilege per- 
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sonal to the debtor. But the debtor's sureties, heirs, devisees, 
executors and administrators are also entitled to make the same 
defense to the contract which he might have made whenever 
the usurious contract affects their rights and interests. 

19. May the borrower be estopped from setting up usury? 

If he induces an innocent party to purchase the instrument 
infected with usury, by representations that it is valid and col- 
lectible, he is estopped from urging usury as a defense. 

20. Is it usurious for one to charge a sum exceeding legal 
interest for the use of his financial credit, as maker, 
acceptor, indorser or surety of commercial paper? 

It i§ not, if done in good faith without usurious design. 

21. Are national banks subjected to the provisions of the 
statutes of states upon the subject of usury? 

They are not. Their liabilities are measured by the National 
Bank Act of Congress which only subjects them, as a 
penalty for taking usurious interest, to the forfeiture of all 
interest stipulated for, and where the interest has been paid, 
the recovery by the borrower of twice the amount of such 
interest. » 



Interest Law of New York State. 

22. What is the legal rate of interest in this state? 

The legal rate is six per cent and no person or corporation 
shkll take more than that. 

23. What is the penalty for charging usury? 

; If an action be brought within one year after the taking of 
illegal interest, the excess of interest above the legal rate 
may be recovered. 

24. If the borrower should bring no action, what other 
party may recover the excess of interest? 

At any time within three years after the one year has expired, 
an overseer of the poor of the town where such payment was 
made, or any county superintendent of the poor in the county 
where the payment was made, may sue and recover the excess 
of interest with costs. 
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25. What is the effect of the lender refunding the excess 
of interest prior to the bringing of an action? 

It frees him from any further forfeiture, penalty or punish- 
ment which he may have incurred by taking more than the 
legal rate. 

26. What is done with a bill or note that is proven to be 
usurious in its inception? 

The same is declared void and must be surrendered and can- 
celled. 

27. On what kind of loan may more than 6% be taken and 
yet not render the contract usurious? 

On demand loans of $5,000 or more, based on warehouse 
receipts, bills of lading, certificates of stock, certificates of 
deposit, bills of exchange, bonds, etc., held as security for the 
repayment of the loan, any rate agreed to in writing shall be 
lawful. 

28. What is allowed to a bank or banker in making loans? 

That the interest may be taken in advance at the legal rate, 
the time to be computed by exact days to the date of maturity 
of the note or bill on which the loan is granted. 

29. What penalty is inflicted on the bank or banker for 
attempting to take more than the legal rate of interest? 

The bank or banker forfeits the entire interest as penalty. 

30. How much may be recovered of the bank or banker if 
the illegal interest has been paid? 

If the borrower brings an action within two years from the 
time the illegal interest was paid, he may recover twice the 
amount of the interest thus paid. 

31. What other charge, in addition to the interest, is 
allowed to the bank or banker in discounting paper? 

If the note or draft be payable at some other place than 
where discounted, a reasonable charge may be made in addition 
to the discount for the collection of the note or draft and yet 
such charge not be considered usury. 

32. What rate of interest are savings banks permitted to 
pay? 

Such institutions are not permitted to pay more than 5% per 
annum on deposits. 
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33. What is one of the chief purposes of the foregoing 
laws in New York State? 

To put state and private banking institutions on the same 
basis as national banks located within the 3tate. 

34. Can a corporation in New York be permitted to plead 
usury? 

It cannot. 

35. Is a person who has received usurious interest liable 
criminally? 

In New York he is guilty of a misdemeanor. 
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"Let the buyer beware" 

1. What is a sale? 

A sale is a transfer of title in property for a price, either 
paid or to be paid, in money. 

2. What are the essential elements of a sale? 

It is necessary that there be parties, price, subject-matter 
and mutual assent. 

3. What are the parties called? 

Vendor and vendee. 

4. Who may make sales? 

Any competent party who is the lawful owner of the 
goods to be sold. 

5. Can one sell goods that were found or stolen? 

Goods that have been found or stolen cannot be sold so as 
to give to the buyer any better title than the seller has. 
except in the case of negotiable instruments payable to 
bearer. 

6. Can one who has obtained goods fraudulently sell and 
give good title? 

If the buyer be innocent of the fraud and give present 
value for the goods he can hold them. 

7. Is a person a bona fide purchaser for value within this 
rule which protects his title as against the defrauded owner, 
where the consideration for the purchase is antecedent or 
past due indebtedness? 

He is not. In order to secure protection as a bona fide 
purchaser he must advance or pay some new or fresh con- 
sideration without notice of the fraud. 

8. How must the price be? 

It must be definite, and if not stated there must be in the 
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terms of the contract something from which it can be 
ascertained. 

g. What is the rule as to adequacy of price? 

In the absence of fraud the amount of the price agreed 
upon is not material. A person may buy or sell an article 
for a price greatly disproportionate to its real value, and if 
done of his own free will he cannot afterward rescind the 
contract on the ground of the inadequacy of the price. 

10. What attribute must the subject matter of a sale 
have? 

The subject matter of a sale must have either an actual 
or a potential existence. Potential existence is the power 
to exist, as the apples to grow in an orchard or the wool 
to grow on the back of sheep and these may be the subject- 
matter of a sale. 

ii. Must the goods be in possession of the seller at the 
time of the sale? 

Actual possession is not necessary. A bill of lading in 
the possession of the seller is sufficient evidence of owner- 
ship. 

12. What is a sale of goods not yet owned by the seller? 

Such a sale is simply an executory contract. But if the 
seller fails to perform his contract, he is liable to the buyer 
in damages for the breach thereof. 

13. Of what does assent consist? 

Proposition on the one hand and acceptance on the other 
are the essentials of assent. The acceptance must be as 
broad as the proposition, and any condition coupled with 
an acceptance usually converts it into a new proposition. 

14. What is the application of the statute of frauds to the 
sale of chattels? 

That no contract for the sale of chattels of $50 or up- 
wards shall be binding unless the whole or part of the price 
be paid when the contract is made, or the whole or part of 
the goods shall be actually accepted and received by the 
buyer, or some note or memorandum of the sale be made 
and signed by the party to be charged thereon. 

15. Is a contract by which it is agreed that the vendor will 
manufacture and deliver to the vendee at a subsequent date 
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an article of personal property for a price exceeding $50, 
within the statute of frauds and void if not in writing? 

It is not. Such contracts are held to be for work and 
labor, and not contracts of sale. If, however, the article 
is to be manufactured by a person other than the vendor, 
the better opinion is that it is a sale and within the statute. 

16. Is any particular form necessary for a memorandum 
of sale? 

If the wording is definite as to the designation of the 
parties, the description of the thing sold and the price to be 
paid, no special form is required. 

17. When is an oral acceptance sufficient? 

If the term of credit is less than one year, and the price is 
less than $50, an oral acceptance is sufficient. 

18. What is the presumption when goods sold are left in 
the hands of the seller? 

This is presumed to be a badge of fraud and a subsequent 
purchaser, without notice of the former sale, is protected in 
the possession and ownership of the good$. 

19. What is warranty? 

Warranty is an undertaking on the seller's part to answer 
for the title, quality, quantity or fitness of the thing sold, 
and is either express or implied. 

20. How does a warranty differ from fraud in the contract 
of sale? 

A warranty is made during the negotiations for the sale 
and becomes a part of the contract. The remedy for the 
breach of the warranty is the recovery of damages therefor, 
which is the difference between the market value of the 
article sold if it had been as warranted and as it in fact was. 
If the contract of sale was procured by fraud, the innocent 
party may elect to rescind the contract or he may affirm it, 
but this election must be promptly made after a discovery 
of the fraud. 

21. What are the remedies of the vendor and the vendee 
where the contract of sale was procured by fraud? 

The remedies of the vendor are, to rescind the contract 
and recover the goods sold or their value, or to affirm the 
contract and recover the purchase price. The vendor in 
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seeking to replevin must, as a condition precedent, return 
the purchase price if it has been paid. 

The defrauded vendee has four remedies, (i) return the 
goods and recover the price if paid, or refuse to pay if the 
price is unpaid ; (2) keep the goods and if the price is un- 
paid, when sued for the price plead the fraud as a counter- 
claim ; (3) keep the goods, and price being paid, sue in tort 
for the damages sustained, which ordinarily is the difference 
between the actual and the represented value, and (4) file a 
bill in equity to set aside the sale if the remedy at law is 
not adequate. 

22. When will the price paid for the subject matter of the 
sale support the warranty? 

If the warranty be made at the same time as the sale, the 
one consideration will support both the sale and the war- 
ranty. If the warranty be made subsequent to the time of 
sale, there must be a new consideration. 

23. How are warranties classified? 

Warranties are, as to the manner of making, either 
express or implied and usually apply to either quality or 
title of the thing sold. 

24. When is there an implied warranty of title? 

If the seller of the goods have them in his possession it 
is implied that he is the owner, hence the implied warranty 
of title. 

There is also an implied warranty on the part of the 
seller that the subject matter of the sale is free from incum- 
brances. 

25. When is there an implied warranty of quality? 

When goods are sold by sample there is an implied war- 
ranty that the bulk of the goods is equivalent in all respects 
to the sample. If the goods are sold by description the 
same rule applies. 

There are other cases where the law implies a warranty. 
Where goods are ordered from a manufacturer there is an 
implied warranty that the article is free from any defect 
arising from the process of manufacture and that it is fairly 
fit for the purpose for which it is purchased. Where pro- 
visions are sold by a dealer to a customer for human con- 
sumption there is an implied warranty that the same are 
wholesome and fit for food. 
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26. What is the remedy for breach of warranty? 

Two remedies are recognized for the breach of warranty. 
The one is a suit for damages, the other a suit for rescission 
of contract and a return of the property. 

The vendee may, if he chooses, retain the goods and if 
he has paid for them maintain an action against the 
vendor for the damages he has sustained in consequence of 
the breach of the warranty, or if he has not paid for the 
goods, he may, in an action by the vendor to recover the 
purchase price, set off his damages for said breach in said 
action. 

27. Whose duty is it to deliver the goods? 

Unless there is a different agreement it is the duty of the 
seller to deliver the goods. 

28. What constitutes a delivery of the goods? 

It may be to simply place the goods at the disposal of the 
buyer and does not necessarily mean a moving of the goods 
from the place they occupied at the time of the sale. It may, 
however, mean an actual transfer or moving of the goods 
from one place to another. If the goods are to be placed 
in the hands of a carrier for shipment to the buyer, the seller 
must use such care as he would in the packing and shipping 
of his own goods, and if given instructions by the buyer 
concerning the time or manner of shipment, must follow 
such instructions carefully. 

29. What two kinds of delivery are there? 

Actual and constructive are the two kinds of delivery. 

30. How do these two kinds of delivery differ? 
Actual delivery is a change of possession, a transfer of 

the subject matter from the seller to the buyer. 

Constructive delivery involves no moving or handling of 
the goods but passes the title by such an act as the delivery 
of a warehouse key or the transfer of a bill of lading. 

31. When is the buyer entitled to the goods? 

If the sale is on credit, the buyer is entitled to the goods 
at once ; if payment is the condition, then he is not entitled 
to the goods until either payment or a tender of payment 
has been made in proper form. 

32. What is necessary to effect a transfer of title? 
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It may be an actual or constructive delivery of the goods, 
but in general, fully agreeing to the terms of the sale vests 
the title in the buyer. 

33. What may the seller do in case the buyer refuses to 
receive the goods? 

He has three remedies : 

(i) He may hold the goods subject to the order of the 
vendee and recover the purchase price. 

(2) He may retain the goods as his own and recover the 
difference between the market price of the goods at the 
time and place of delivery and the contract price. 

(3) He may resell the goods and receive and retain the 
purchase price and recover the difference between the price 
obtained upon the resale and the contract price. 

If the remedy is a resale of the goods, the seller must 
act in good faith and should notify the buyer of the time and 
place of sale. 

34. Where the subject matter of the sale has been injured 
or destroyed^ upon whom does the loss fall, the vendor or 
the vendee? 

The universal rule is that the "loss follows the title" un- 
less otherwise stipulated by the parties. 

35. When does the title pass to the purchaser where the 
latter orders goods to be forwarded to him c. o. d.? 

The weight of authority is, in such a case, that the title 
passes upon delivery of the goods to the common carrier 
but that possession only is reserved by the vendor till pay- 
ment. 

36. In such cases what relation does the common carrier 
sustain to the vendor and vendee? 

The common carrier is the agent of the vendee in trans- 
porting the goods from the place of shipment and delivering 
the same to him, and the agent of the vendor in collecting 
the purchase price of the goods and accounting therefor to 
the latter. 

In a few states, amongst them Vermont and Colorado, it 
has been held that the title doec not pass to the vendee until 
payment. 

37. When does the title pass under a contract for the sale 
of goods "to arrive?" 
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No title passes until the goods havo actually arrived. 

38. When does the title pass in cases of "sales on trial?" 

In such cases the title does not pass to the purchaser 
until acceptance. If no time is specified the purchaser is 
required to return the goods within a reasonable time, 
otherwise he is deemed to have accepted the goods and the 
title will become vested in him. 

39. What is the rule in cases of "sale or return?" 

The sale is deemed a completed one and the title passes 
to the vendee upon the delivery of the goods subject to be 
divested upon the return of the goods to the vendor. 

40. What is the doctrine of "caveat emptor?" 

It means : "Let the purchaser beware." Where the vendee 
has opportunity to inspect the goods of his own selection 
there is no implied warranty as to the quality of the same. 
It is for the purchaser, at his peril, to know the qualities of 
the goods reasonably within his observation and judgment 
and unless the seller gives an express warranty, or unless 
the seller be guilty of fraud, the purchaser is deemed to 
have purchased the goods at his own risk. 

41. Where is the place of delivery when the contract of 
sale is silent on the subject? 

Where the goods are at the time of sale. 

42. When are the goods to be delivered if no time is fixed 
by the contract? 

Within a reasonable time. 

43. What remedy has the vendee where the vendor de- 
livers a lesser or a greater quantity of goods than that speci- 
fied in the contract? 

The vendee may refuse to accept the goods at all and 
treat the contract as broken, or he may accept what isl 
delivered, in which event he becomes liable therefor at the 
contract rate. 

44. What duty is imposed upon the vendee upon the 
delivery of the goods? 

To promptly inspect the goods to ascertain if they 
are in accordance with the contract. If not in accordance 
with the contract he should give notice of that fact to 
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the vendor and return or offer to return the goods. Other- 
wise he may be deemed to have accepted them, especially 
if he exercises acts of ownership over them. 

45. What remedy has the vendee where the vendor re- 
fuses to deliver the goods sold? 

To sue and recover damages for the difference, between 
the contract price and the market price of the goods at the 
time and place of delivery. 

46. What lien has the seller of the goods? 

The seller has a lien on the goods for the purchase price 
as long as the goods are not paid for and remain in his pos- 
session. If the goods were sold on credit but remain in the 
seller's possession he will have the right of lien when the 
price becomes due. Delivery of the goods destroys the 
right of lien, and a legal tender of payment works the same 
result. 

47. What is the right of "stoppage in transitu?" 

It is a right which the seller may exercise over goods 
unpaid for while yet in the hands of the common carrier. 

48. When may the seller exercise this right? 

To exercise this right the goods must be unpaid for, in 
full or in part, they must be in the course of transit, and the 
buyer must be insolvent. This last must not be known to 
the seller at the time of the sale else the right cannot be 
exercised. A resale of the goods while in transit will not 
destroy the right unless the first buyer have in his posses- 
sion a bill of lading which he transfers to the buyer in the 
resale, who takes the bill of lading without knowledge of 
the price being unpaid. 

49. What is sufficient to establish the insolvency of the 
buyer? 

A decree of bankruptcy would, of course, be sufficient 
but it is not necessary that this be shown. The failure to 
pay his debts in a general way would probably be suffi- 
cient. 

50. How should this right be exercised? 

The right should be exercised by giving notice to the com- 
mon carrier with sufficient promptness to enable him to 
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communicate with his employees in time to prevent the 
delivery of the goods, and by paying the charges of the 
common carrier. 

51. What may the seller do with the goods thus retained 
in the hands of the carrier? 

In case the buyer does not pay for them and tnus take 
them from the hands of the common carrier, the seller may 
resell them. 

52. What is a conditional sale? 

A conditional sale is one where the title to the property 
is to vest in the buyer only in case the condition set forth in 
the terms of sale be fully complied with. If the goods are 
sold on the installment plan the condition is that the title 
shall remain in the seller until all the payments shall be 
made. 

53. What are other examples of conditional sales? 

Sales of goods to arrive and sales on trial are examples 
of conditional sales. In case of goods to arrive the title 
may or may not vest in the buyer at once. In sales on trial 
the buyer is to have a reasonable opportunity to try the 
article, and if found satisfactory, the title may then pass 
to him. Yet it may be agreed that the title shall vest in the 
buyer at once with the privilege of returning the article if 
not satisfactory. This matter would be of importance to 
the parties if anything, not due to the negligence or wrong- 
ful act of the buyer, should befall the ^oods while in the 
hands of the buyer since the one holding the title would 
then have to bear the loss. 

54. What is a chattel mortgage? 

A chattel mortgage is a form of sale whereby the title to 
the goods vests conditionally in the mortgagee as security 
for some debt or obligation. 

Should the mortgagor fail to pay then the title passes 
absolutely to the mortgagee. 

55. What is usually required to make such sales binding 
as to third parties? 

It is usually required that the mortgage be filed in some 
public office provided for that purpose, usually the town 
clerk's office of the town where the mortgaq^or resides, or 
that the property be delivered to the mortgagee. If the 
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property be not delivered to the mortgagee he may gen- 
erally appropriate it at any time if he should deem his 
security unsafe. Mortgaged chattels may be resold and 
then the buyer stands in the stead of the mortgagor. The 
mortgagee may assign the mortgage and the debt it was 
given to secure. If the mortgage is paid oflF it is usual for 
the mortgagee to give the mortgagor a writing stating that 
the mortgage is satisfied. If the mortgagor fails to pay 
the mortgagee may foreclose and sell the goods to an extent 
sufficient to satisfy the debt. Any surplus above the 
amount of the debt belongs to the mortgagor. 

56. What is the effect of a failure to properly file the chat- 
tel mortgage? 

It renders it void as against subsequent purchasers and 
incumbrancers of the property in good faith, and as against 
creditors of the mortgagor. 

57. Who are such purchasers and incumbrancers within 
the rule? 

'All persons who part with some new or fresh considera- 
tion without knowledge of the existence of the chattel 
mortgage. 

58. What is the legal effect of an agreement, express or 
implied, between the mortgagor and mortgagee permitting 
the former to sell the mortgaged chattels and apply the pro- 
ceeds of the sales to his own use and benefit? 

It renders the chattel mortgage void as against the cred- 
itors of the mortgagor. 
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"What I cannot do in person I cannot do through the agency of 

another/' 

1. What is agency? 

Agency is any contract whereby one person delegates to 
another authority to act for him and in his stead. 

2. What is the purpose of such contracts? 

Such contracts faciHtate the carrying on of business enter- 
prise by making it possible for the principal to conduct a more 
extensive business. 

3. What is the general theory of agency? 

That whatever a man may do lawfully for himself he may 
appoint some one to do for him. 

4. What are the principal classes of agents? 

The two principal classes of agents are general and special. 

5. What is a general agent? 

A general agent is one appointed to do all of the principal's 
business of a particular kind. 

6. What is a special agent? 

A special agent is one appointed by the principal to do some 
particular thing or to act under a limited power. 

7. How do these two classes of agents differ from each 
other? 

General and special agents differ from each other in the 
matter of authority. The general agent has a wider scope 
of authority than the special. 

8. When does a general agent bind his principal? 

When he keeps within the general scope of his apparent 
authority, although he may depart from private instruc- 
tions. 
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9. When does a special agent bind his principal? 

Only when he strictly follows the special authority conferred 
upon him. If he exceeds that authority the principal is 
not bound. 

10. Who may appoint an agent? 

Any one competent to contract may appoint an agent to 
contract in his stead. Persons naturally or legally incapable 
of contracting cannot appoint agents. 

11. Who may act as agent? 

Any one of sufficient age and intelligence may act as agent 
since the contracts are really not his own but those of the 
principal. 

12. For what purposes may an agent not be appointed? 

An agent may not be appointed for the commission of any 
illegal, immoral or impossible act. No one can delegate an 
authority to do things which the law would not permit the prin- 
cipal himself to do. 

13. Can a person stand between his principal and a third 
party and act as agent for both? 

If this were done with the knowledge and consent of both 
parties, the* acts of the agent would probably be binding, other- 
wise they would not be. 

14. In what different ways may the contract of agency 
be formed? 

The contract of agency may be formed by an agreement in 
writing, eitlier sealed or not sealed, or by oral contract, or by 
implication or act of the parties, that is, it may be inferred from 
the relation of the parties and the nature of the employment 
without any proof of any express agreement. . 

15. When is an oral contract sufficient? 

Aside from the better business practice of reducing the terms 
of a contract to writing, an OibI contract of agency is sufficient 
for most business purposes unless there is some statute to the 
contrary or the agency involves the execution of sealed instru- 
ments. 

16. How must an agent receive his authority to execute 
sealed instruments? 

The common law rule is that the agent's authority to execute 



Digitized by CjOOQ IC 



112 BUSINESS LAW 

contracts must be of equal rank with the contract to be ex- 
ecuted, hence to execute sealed instruments the agent's author- 
ity must be by contract under seal. 

Some states have abolished the use of seals and an appoint- 
ment by parol would be sufficient in those states. An instru- 
ment that would be valid without a seal may be executed by an 
agent appointed by parol, or if executed in the presence of the 
principal with his consent, the agent may attach a seal although 
appointed by parol. 

17. How is the authority of an agent established by im- 
plication? 

Should the principal, with full knowledge of all the facts, 
ratify the acts of the agent, as a result the agency is estab- 
lished, but one may infer the existence of an agency by the 
acts of the parties. 

The acceptance and conversion, with such knowledge, of 
the proceeds of a contract to the principal's own use, or his 
knowingly standing by and tacitly consenting to the acts 
of one contracting in his name, would be reasonable grounds 
from which to imply that there was a contract of agency. 

18. What is ratification and what acts may the principal 
ratify? 

Ratification is some form of adoption by the principal of 
the unauthorized acts done by one who assumes to represent 
him. 

The principal may ratify any act that he himself had power 
to do or had power to delegate to another to do. As well as the 
contracts of the agent, the principal may ratify the torts of the 
agent, but such ratification cannot be made to the extent of 
freeing the agent from any penalty that may lawfully be in- 
flicted upon him for the commission of an unlawful act nor of 
releasing him from liability to third parties. The principal can- 
not ratify part of a contract and repudiate part but must 
ratify all or none, nor can he ratify a void contract. 

19. What should the principal do when an unauthorized 
act of the agent comes to his attention? 

Within a reasonable time he should repudiate it, other- 
wise he will be deemed to have given his assent and thus to 
have ratified the act. 

20. Can the principal ratify a forgery by the agent? 
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If the laws of the state where the forgery is committed 
would permit the ratification of the forgery, the principal 
could do so but the state would not probably relinquish the 
right to prosecute the forger for the wrongful act. 

21. Can an agent ratify the unauthorized act of a sub- 
agent? 

If the act were one within the scope of the agent's authority 
he can ratify the act of the sub-agent. 

22. What is the rule as to an agent delegating his 
authority? 

This is not usually one of the implied powers of the agent. 
Agency bemg a personal trust it is not assumed that the 
authority can be redelegated. So, unless the terms of the 
contract expressly set forth the authority to appoint a sub- 
agent or the nature of the business to be performed in- 
volved the necessity of so doing, the agent who appoints a 
sub-agent would become directly responsible to him himself 
and the principal would not be bound by any of his acts 
unless he chose to ratify them. 

Under no circumstances can the agent, without the consent 
of his principal, delegate his authority where the acts involve 
the exercise of a discretion or anything of the character of a 
trust which is in its nature personal to an agent. 

23. How may the contract of agency be terminated? 

The contract of agency may be terminated by agreement; 
by act of the parties ; by operation of law. 

By agreement the contract may terminate by completion of 
the subject matter or by the lapse of time. 

By the act of the parties the contract may terminate by 
the revocation of the agent's authority by the principal or 
the renunciation of his authority by the agent. 

By operation of law the contract may terminate by the death, 
insanity or bankruptcy of either principal or agent, or by the 
extinguishment of the subject matter. 

24. When has the principal power to revoke the contract? 

The principal generally has the power to revoke the agent's 
authority at any time. The principal having conferred this 
authority for his own purposes, should he for any reason 
desire to recall it, he may usually do so. 
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25. When has he the right to revoke the agent's 
authority? 

The principal may have the power to revoke the agent's 
authority and at the same time not have the right to do so. In 
general, if the agency is coupled with an interest in the sub- 
ject of the agency itself, as distinguished from an interest 
in the result thereof, then the principal has not the right to 
revoke. As where an agency is created for the collection of 
a debt and from which collection the agent is to reimburse 
himself for money advanced to the principal. This it 
should be noted is not an agency based on a mere compen- 
sation for a service performed. Agency being simply the 
relation between principal and agent established by a con- 
tract, the principal has no more right to break this contract 
than any other, and should he do so he can be made to 
answer to the agent for any damages accruing therefrom. 

The principal not alone has the power but also has the 
right to revoke the agent's authority on the ground that the 
agent either is incompetent or is misconducting himself in 
the course of the agency. 

If the contract be for an indefinite period, as a rule either 
party may terminate the contract without be'fcoming responsi- 
ble to the other, 

26. How may the agent's authority be revoked? 

No special form is necessary nor does it matter in what way 
the agent received his authority. It may be revoked in writing, 
orally or be implied from the acts of the principal. 

Should a firm have agents the dissolution of the firm will 
revoke the agents' authority. 

27. What is required of the principal on revoking the 
agent's authority? 

As quickly as the principal gives notice to the agent his 
authority is revoked but such notice is not binding on third 
parties, hence it is necessary for the principal to give actual 
notice to those with whom the agent has dealt. An advertise- 
ment in the columns of a local newspaper would ordinarily 
be sufficieht notice to the general public. A written or printed 
notice should be sent to former customers. 

28. When has the agent the power and when the right to 
renounce the agency? 
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The rule is similar to that respecting the principal and 
he may renounce his authority at any time. The law will 
not compel him to act for the principal, but he may be made 
to answer in damages for the breach of contract. He may 
lose the right to compensation for services previously ren- 
dered. The agent must notify the principal of the renun- 
ciation. 

29. What is the immediate result of the death or bank- 
ruptcy of either principal or agent? 

The death of the principal terminates the agency at once 
and the agent is presumed to have notice of the same. If the 
agency is coupled with an interest, on the death of the agent a 
legal representative may stand in his stead for the completion 
of the contract. 

The bankruptcy of either principal or agent practically ter- 
minates the agency since the principal may no longer have 
confidence in the agent nor the public in the principal. 

30. What is the chief duty of an agent to his principal? 

The chief duty of an agent to his principal is to obey 
instructions and render an account of his acts. The work 
to be done is the principal's work, he has a right to 
require the agent to use such methods as he may direct, and 
should the agent pursue a different plan he will become 
responsible for any damage or loss that may follow. 

In case of some unexpected contingency the agent may 
depart from the plan mapped out in order to best serve the 
principal's interests and, at the same time, not assume any 
unusual responsibility. 

The agent is not required to do anything unlawful or im- 
moral even though the principal give such instructions, 

31. What is the force of instructions given secretly to the 
agent? 

Instructions given secretly to the agent are binding on the 
agent, but to third parties, who have no notice of such instruc- 
tions, they are of no force whatever. 

32. What effect does custom have as to instructions given 
to the agent? 

In the absence of instructions it is implied that the agent 
will conform to any well established custom or usage and such 
implication will protect third parties dealing with the agent. 
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33. What is the agent's duty as to keeping accounts? 

It is the duty of the agent to keep all accounts, vouchers and 
records necessary to give the principal, when reasonably re- 
quested, a satisfactory statement of all his dealings. 

34. What is the rule if the agent should mingle his own 
and the principal's goods, or money, or both? 

If the goods of the agent cannot be distinguished from those 
of the principal the principal may take all, or if in the handling 
of funds belonging 10 himself and the principal there should 
any loss accrue, the agent must bear the loss, even without 
proof of his negligence. Nor must the agent by act or implica- 
tion represent the funds of the principal as being his own for 
in case of loss the agent must then bear it all. As, for exam- 
ple, the depositing of the principal's money in the name of 
the agent would make the agent responsible for its loss if 
the bank should fail. 

35. For what degree of skill or diligence is the agent 
responsible? 

It is the duty of the agent to bring to the performance of his 
work a reasonable degree of skill, care and diligence. This 
will vary as to the character of the thing to be done with 
due consideration for the conditions under which the work 
is to be performed. 

36. What is the agent's duty as to being loyal to any trust 
reposed? 

The agent must in no wise adopt any plan of dealing which 
would result in his securing an interest adverse to his prin- 
cipal's, nor use to his own material advantage the knowl- 
edge which he may acquire in the course of the business. 

He cannot act for himself in the same transaction in which 
he assumes to represent his principal. He cannot take upon 
himself an incompatible duty or have an adverse interest or 
employment. 

37. What is the agent's duty as to profits arising from the 
agency? 

Except where the parties have agreed that the agent may 
retain his proper compensation the agent must answer to 
the principal for all profits arising from the business. 
Should the agent use the principal's money for any venture 
of his own the profits will belong to the principal, and if on 
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the contrary the result should be a loss the agent must bear 
the loss. 

38. What is the implied authority of an agent whose duty 
it is to make sales? 

If he be in possession of the goods it is implied that he has 
authority to receive payment, and if customary he may war- 
rant the quality or title of the thing sold. To be entitled to 
give credit would not be implied. If the party in possession 
of the goods had no authority to act, nor was entitled to the 
possession of the goods, the assumed principal will be pro- 
tected in his title to the goods. 

Negotiable paper payable to bearer would be an excep- 
tion to the above. 

39. When may an agent make or indorse negotiable 
paper? 

This is not one of the implied authorities of an agent unless 
it can be inferred from the principal having permitted himself 
to be bound frequently by such act. If the sale or discount of 
a negotiable instrument be one of the duties of an agent, he 
would be entitled to endorse it if necessary in making the 
transfer. 

40. In what manner must an agent execute sealed instru- 
ments? 

Sealed instruments being technical in form., the law imposes 
on an agent the necessity of making, signing and sealing of 
^uch contracts in the name of the principal by himself as agent. 
The agent declares his intention to act for a principal by adding 
something descriptive of his character as agent, otherwise he 
himself will be bound and not the principal. 

If a contract would be valid without a seal, and is executed 
by the agent, he will be permitted to introduce parol evidence 
to show that it is the contract of his principal. The agent 
should .execute such contracts in the name of his principal and 
thus avoid possible trouble. 

41. How should an agent execute negotiable instru- 
ments? 

In the making of notes, drafts, etc., the agent is wisest who 
signs first the principal's name and then adds his own as 
agent. Even the signing of the agent's name first, followed 
by the name of the principal ; as, W. X. agent for Y. Z., 
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while apparently safe, has been held to bind the agent. The 
signing of the agent's name alone, and then adding the term 
agent, or agent of, will bind the agent unless there is some- 
thing else appearing in the contract to indicate who the. 
principal is and that he should be bound. 

Aside from negotiable paper the same strict rule does not 
apply to the making of other simple contracts, yet gooo' busi- 
ness practice would suggest the making of any contract so that 
there could be no doubt as to who was principal and who was 
agent. 

42. To what compensation is an agent entitled? 

In case there is an agreement as to wages the contract will 
control, but if nothing has been said about the pay it will be 
implied that there will be a reasonable compensation. The 
fraud or gross negligence of the agent may deprive him of the 
right to compensation. If the principal should revoke the 
agent's authority without due cause, the agent certainly has a 
right to recover pay for the value of all services rendered and 
damages that may ensue from failure to secure suitable employ- 
ment after making due effort. If it be an agency for an indefi- 
nite period, upon revocation the agent should recover for the 
time he was actually engaged. If an agent agree to sell certam 
property, and is to receive a eommission for making the 
sale, the principal may revoke his authority before the 
agency is executed and the agent may receive nothing for 
his labor. This is a harsh rule and will not be enforced if 
the agent has almost completed the transaction. An agree- 
ment may be made to the effect that the agent shall be per- 
mitted to entirely complete the undertaking and he can 
then recover the value of the service rendered. 

43. What compensation will an agent receive who aban- 
dons the service of his principal? 

If the agency be for a definite period a strict rule would give 
the agent no compensation, yet he may be permitted sometimes 
to recover reasonable pay for what he has done after deducting 
the damage done the principal by leaving his employ. 

44. What remedy has an agent who is wrongfully dis- 
charged? 

An agent who is hired for a definite time and discharged 
without cause before the period is completed, mav sue for dam- 
ages, regarding the contract as still being in force. An agent 
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discharged from the employ of a principal must use due dili- 
gence to secure other employment, not necessarily of a different 
kind or of an objectionable nature, but such sums as he may 
earn in the employ of another will be deducted from the 
amount to be recovered from the principal for his unlawful 
discharge. 

45. What are the agent's rights to reimbursement? 

Should the agent make any advances or pay any expenses 
necessary to the execution of the agency, he is entitled to be 
reimbursed at the hands of the principal. 

An agent is entitled to protection if, in the course of the 
agency, acting in good faith, he should infringe upon the rights 
of another or trespass upon the property of another. An agent 
is answerable for any wrongful act done wilfully the same as 
though acting for himself. 

46. What lien does an agent have? 

An agent has a right of lien on the goods of his principal 
for his charges. The lien may be either general or particular. 
In the first case the agent may hold the goods for any charges 
accruing or balance due him, in the second case the lien will 
only hold the goods upon which the charges have accrued. 

47. When may an agent withhold the goods of his princi- 
pal? 

If the agent has bought and paid for the goods out of his 
own money, or has become himself responsible for the price, 
he can hold the goods till the principal reimburses him. The 
agent under such conditions may exercise the right of "stop- 
page in transitu" if the principal be insolvent. 

48. When may the third party look to either principal or 
agent? 

If at the time the contract was entered into the agent did not 
disclose the principal, and afterward he is discovered, the third 
party may exercise a choice as to which he will charge. This 
must be done within a reasonable time, and having selected 
which one he will hold responsible, he cannot afterward change 
to the other. 

49. For what statements and representations of the agent 
is the principal responsible? 

As long as the agent acts strictly within the limits of his 
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authority, either express or implied, his acts are as binding as 
though the principal had acted personally. Hence, any state- 
ments or representations made by the agent during the 
negotiation of a contract within the scope of his authority are 
binding on his principal. 

50. What is notice to the agent said to be? 

Notice to the agent is said to be notice to the principal, and 
the principal is bound by such notice, even though the agent 
should not communicate the same to him. After the agent's 
authority is terminated notice to him is not binding on the 
principal. 

51. When is the principal liable for the torts of the agent? 
Every person is required to use due care in the execution of 

his own business and should he employ some one to act for 
him, the same care and responsibility is still imputed to him. 
Consequently the wrongful act of the agent, while acting 
within the scope of the business, is the act of the principal. 
The agent may act in violation of orders, or to some extent 
maliciously, and still place the responsibility on the princi- 
pal. If the agent goes beyond his authority or scope of 
business of course the principal is not responsible. The 
principal is responsible for any damage growing out of false 
or fraudulent statements made by the agent if made within 
the general scope of his agency. 

52. Is a person dealing with a special agent bound, at his 
peril, to know the extent of his authority? 

Since the authority of a special agent is much limited, the 
rule IS that the third party must have a knowledge of its scope. 
Should he fail to discover this he deals at his own risk and can- 
not hold the principal responsible. 
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'When two persons are liable for one and the same thing, if one 
makes default, the other must bear the whole/' 

1. What is a partnership? 

A partnership is a contract relation wherein two or more 
competent persons unite their capital, labor or skill in some 
lawful undertaking, agreeing to share the' gaihs and losses. 

2. What name is usually applied to the persons forming 
such a contract? 

They are called individually partners or copartners and 
collectively a firm. 

3. Does a partnership have a legal entity? 

No, it is only recognized as a group of individuals having 
a joint purpose and interested in a common result. It forms 
no artificial person as does a corporation. 

4. What is the effect of a conveyance to a copartnership 
in the name of the firm? 

It is insufficient to convey the legal title. 

5. Why is this so? 

Because the copartnership, as such, is not a legal person 
either natural or artificial. 

/ 6. How is a partnership created? 

As to the partners themselves, only by agreement, and 
never by operation of law. As to third parties it may be 
implied. 

7. What is usually implied in every partnership? 
That each partner has brought something into the busi- 
ness. 

y 8. By what test or tests may we know whether a partner- 
ship exists or not? 
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By noting that they either share in the profits and losses 
arising from the enterprise, and share as partners and 
not as a mere compensation, or that they have either openly 
or impliedly held themselves out to the public as partners. 
To share in the profits as a clerk or bookkeeper in lieu of a 
salary does not constitute one a partfler, neither does 
a sharing in the gross returns of an enterprise necessarily 
make one a partner. 

9. Is it necessary to share both gains and losses to be a 
partner? 

To be a partner it is needful to share in the gains but not 
in the losses. This rule would not hold against innocent 
third parties who had trusted the firm believing that each 
partner was responsible for his share or for all of the debts, 
especially when the firm had held themselves out to the 
world as copartners. 

10. What may be the subject-matter of a partnership? 

A partnership may be formed for the purpose of carrying 
on any business, which is not unlawful or opposed to public 
policy. 

11. How are partnerships classified? 

Into ordinary partnerships, limited partnerships and joint- 
stock companies. 

12. Who may become partners? 

Any two or more competent persons may form a copart- 
nership. A minor may become a partner, but this contract 
like his other contracts, is voidable; yet while in the 
firm he has the rights of a partner. As against a partner or 
creditor of the firm he can not withdraw his capital and 
leave a competent partner to pay the firm debts alone. 

13. Can a married woman become a member of a firm? 
At common law she could not but in some states by 

statute she can, or at least can involve her own separate 
property in such an undertaking. 

14. How are partners classified? 

Into general, nominal, dormant and special. 
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15. How are the above defined? /" ^ - -^';/ /-' ^ ^ 



The general partner is the real partner and is known to the 
public as a partner, he brings something into the business and 
expects to share at least in the profits. At the same time he 
assumes a responsibility for the payment of the firm debts. 

The nominal partner is the partner in name. He brings 
nothing into the concern and is to take nothing from it, sim- 
ply lends his name, but to the innocent creditor becomes a 
responsible party, f The dormant partner is he who hides 
away in the hope that creditors of the firm may not discover 
him and takes no part in the management. He shares in 
the losses and gains in the same manner as a general partner 
and brings, in some form, an investment into the firm. 

He becomes liable as a copartner when discovered. 

Special partners are those, who in compliance with some 
statute regulation, are permitted to invest a certain sum of 
money and may only lose ordinarily the amount invested. 

In addition to the above there is what is known as the 
"silent" partner, one whose name is not concealed from the 
public but who has no voice in the management of the con- 
cern. 

16. In what ways may the contract of partnership be 
made? 

Unless the statute of frauds interferes the contract need 
not be in writing and may even be implied, but good 
business judgment suggests the carefully written contract 
known as "articles of copartnership." Such articles may 
be unsealed, or have a seal attached to the signatures thus 
rendering the contract a "specialty." 

17. What are some of the things that should be set forth 
in these articles? 

The names of the parties, the firm name, the kind and 
amount of each partner's investment, the proportion in 
which gains and losses are to be shared, the special duties 
of each partner, the time during which the firm is to con- 
tinue in business, the amounts to be drawn on individual 
account, the salaries, if any, whether the partners shall be 
permitted to sign as surety or for accommodation of others, 
etc. In fact, everything material to the business should be 
most carefully set forth, for this contract as well as other 
written contracts, is permitted no variation by parol. 
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i8. What is the capital of a firm? 

It is the various contributions of property by the partners, 
and with the exception of the investment of a limited part- 
ner, may be in anything essential to the carrying on of the 
business. The term capital does not strictly apply where 
a partner only gives time, skill or labor to the business, but 
may entitle the one who invests any or all of the latter to share 
in the gains and losses. 

19. What is the nature of the ownership of firm property? 

It is joint ownership, such an ownership as entitles a part- 
ner to a share in the net resources of the firm. In case of a 
dissolution, after all debts are paid and the remaining prop- 
erty is converted into cash, to have his share; not such 
ownership as will entitle a partner to take some certain 
portion of the partnership property and say that it is his 
exclusively. 

20. Is all property used by the firm joint property? 

Not necessarily, as a partner may simply give the mere 
use of something to the firm and retain the title in himself. 

21. What is the advantage of such a distinction as the 
above? 

In this, that firm property is first liable for firm debts, 
hence in case of a firm liability it would be to the advantage 
of a partner to show a separate ownership of the article in 
question. 

22. What is implied as to property bought with funds 
belonging to the firm? 

That it is firm property even though the title be taken in 
the name of the one partner purchasing. 

23. What is the rule as to real estate? 

That unless the deed be made to the partners individually 
there is not a conveyance of the legal title, but the ones 
whose names appear shall take the title to the property in 
trust for the firm. Ordinarily, if real propertv be bought 
with firm capital by one of the partners and the deed be 
made to him alone, he simply holds the property as trustee 
for the fii/m. 

v/24. Wl^at is the character of real estate purchased with 
partnership funds for copartnership purposes? 
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It is regarded personal property so far only as may be 
necessary for the payment of debts and the adjustment of 
the partnership accounts between the members of the firm. 

25. What is the advantage of the above rule? 

It facilitates settlements, for under these conditions real 
property may be treated much the same as personal prop- 
erty and firm creditors may have claims satisfied therefrom 
while a widow's right of dower or an individual creditor's 
claim against a deceased partner attaches only to the de- 
cedent's share of the surplus. 

^ 26. Is there any restriction on the choice or use of a firm 
name? 

In the formation of a new firm they may use any name 
that they choose unless that name would interfere with the 
rights of some already established firm. By statute in some 
states the title "& Co." cannot be used unless it really 
stands for some one in the firm, and a public record must be 
kept of the real name of a person represented by an assumed 
name. 

^ 27. How shall the firm settle disputes arising in the 
course of business? 

In ordinary matters the majority in interest shall rule. 
This does not imply the admission of a new partner, or a 
radical change in the business of the firm, since in those 
cases unanimous consent is required. 

Those who oppose a change shall control if on any ordi- 
nary question the firm be equally divided. Neither shall 
the majority be permitted to rule unless they are acting in 
good faith. 

28. What is the scope of a partner's power? 

To represent the firm as a general agent within the 
apparent scope of the copartnership business. Not sepa- 
rately or severally but as a firm, that is, all together. 

29. Can a partner ever go beyond this authority? 

Yes, if specially authorized by the other partners, or if 
they have ratified the act. 

30. What else may sometimes endow a partner with a 
special authority? 
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The usages or customs of trade or the customs of other 
firms doing a similar business in the same locality. 

31. What are some things that a partner may do? 

He may make, accept or endorse such negotiable paper 
as is necessary to properly conduct the business of the firm. 

He may borrow money on the credit of the firm, even 
though he appropriate it to his own individual use, so long 
as the lender is an innocent party. 

He may mortgage or pledge the property of the firm as 
security for a firm debt. 

He may buy or sell for the firm those things which con- 
stitute their stock in trade. 

He may pay debts of the firm and collect debts due the 
firm and give and take receipts for the same, and may com- 
promise a debt if acting in good faith. 

32. What are some things the partner may not do? 

He may not sign as security nor make nor indorse accom- 
modation paper for others unless specially authorized to 
do so. 

Nor make a contract under seal, confess judgment nor 
submit a partnership controversy to arbitration. 

33. Can a copartner deal on his own private account 
where it is at variance with the copartnership business? 

He cannot. In such case the firm is entitled to treat 
the transaction as void as to the copartner and claim the 
benefit therefrom. 

34. What is the responsibility of the firm for the wrong- 
ful act of a fellow partner? 

The firm is liable for the wrongful or fraudulent act of a 
partner as long as he acts within the scope of the business. 
This is on the general principle that the partner is an agent 
of the firm. 

35. What is the liability of a general partner for the debts 
of the firm? 

To the full extent of his individual property but the firm 
property is first liable for the firm debts. 

36. Can a partner be sued separately for a firm debt? j :\ 
No, but on a judgment against the firm his property may 

be levied upon, and that too to the exclusion of any firm 
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property in existence, or to the exclusion of the property 
of other partners. 

37. How may a firm be dissolved? 

A common method is that of mutual assent and this plan 
may be used whether the partnership agreement was for a 
definite or an indefinite time. 

If the partnership be for an indefinite period one partner 
may withdraw at any time or dispose of his interest even 
against the wishes of his partners. It should be observed 
that a partnership formed for a certain purpose, as the erec- 
tion of a building, is indefinite as to time, but not a partner- 
ship at will and from such a firm one would not be per- 
mitted to withdraw at pleasure. 

The dissolution may be by a decree of court where rea- 
sonable cause may be shown, as the inability of a copartner 
through sickness or insanity, the fraud or misconduct of a 
partner, continued quarreling, drunkenness or where the 
enterprise is not a successful one. 

The death of a partner ordinarily works a dissolution, yet 
this may be provided against by a clause in the articles of 
agreement stating who shall succeed to his interest. 

An assignment by the firm or of a partner assigning all 
his property, including his interest in the firm, the comple- 
tion of the object for which the firm was created, the pur- 
chase and sale of a partner's interest, all work a dis- 
solution. 

Insolvency or bankruptcy also operates as a dissolution 
of the firm. , , ^,: 

38. What^i^ necessary on the dissolution of a firm? 

To give proper notice of the dissolution. As to third 
parties a firm is not dissolved until notice is given. 

39. What would be a proper notice? 

To notify directly those with whom the firm has had deal- 
ings and to call attention of the public by advertisement 
in some paper of general circulation in the locality where 
the business has been carried on. 

40. When is notice not necessary? 

If the firm be dissolved by a decree of court or by opera- 
tion of law, such as death or bankruptcy, no notice need be 
given. One who had not been known to the public, as a 
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secret or dormant partner, could retire from the firm and 
thus work a dissolution and yet not make it necessary to 
give any notice. 

41. What are the powers of a partner after dissolution? 

After dissolution the power of a partner to create new 
contracts ceases. But in general all the partners have a 
right to share in the closing up of the affairs of the concern. 
The legal representative of a deceased partner has no right 
to participate in the closing, only the surviving partners 
may do that. 

Each has the right to receive payments and to pay debts 
and to compromise a debt, but in no case to make these a 
thing of personal interest to himself. 

42. Can a partner borrow money or make or endorse 
negotiable paper after dissolution? 

The borrowing of money or the making of a new note, or 
even the indorsing of an old note, would probably not bind 
the remaining partners. This would certainly apply if the 
endorsee or lender had notice of the dissolution. 

. / 43. What is the rule in the payment of firm debts and 
' individual debts of a partner? i^^^r^ cd^jL ^^i^t<^^-^ > 

That firm debts shall first be paid from the firm assets 
and each partner's individual debts from such partner's 
private property. 

After the payment of firm debts a remaining interest of 
a partner may be taken for a private debt, and the reverse 
of this is equally true as to a firm debt unpaid. 

The rule has been thus stated: "Firm to firm; separate 
to separate; surplus to each." 

44. How should partners share in property remaining 
after firm debts are all paid? 

Each partner should first have refunded to him any ad- 
vances to the firm that were not investments, then receive 
the capital invested, and if after paying the above there 
were any profits remaining he should receive his share of 
those profits. 

45. How shall the distribution be if one invests money 
and the other skill? 

If the cash capital remain intact, the partner investing 
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it is entitled to the whole amount invested. If there be a 
diminution of the money capital through loss, the one con- 
tributing skill must share that loss by paying in a sufficient 
sum of money. 

/ 7^ 46. Upon the death of a copartner what becomes of his 
interest in the copartnership? 

The title and the possession of the entire copartnership 
property vests in the surviving copartner or copartners 
for the purpose of winding up the firm business, and after 
payment of the firm debts and the adjustment of the equi- 
ties of the members of the firm as between themselves, to 
account and distribute the firm assets between the copart- 
|iers or their representatives according to their respective 
interests. 

47. What is a limited partnership? 

A limited partnership is one authorized by statute in 
which the liability of certain partners is limited to the 
amount of their investment. 

48. What is necessary in every limited partnership? 

That there be one or more general partners. Partners 
who are responsible for firm debts even to the full extent 
of their separate property. 

49. What is the object of such partnerships? 

To enable the person of means to invest such amounts 
as he may choose in business enterprise and yet not involve 
his separate property in the payment of firm debts. 

50. What is one of the purposes of the statute authoriz- 
ing such partnerships? 

To call the attention of the public to the peculiar features 
of such an organization and thu3 afford protection and 
safety to those who may deal with the firm. 

51. How is this purpose attained? 

By the execution, filing and recording of a certificate 
which shall set forth the names of the partners, who are 
general and who special, their places of residence, the firm 
name, the time during which the partnership is to continue, 
the investment of the special partners and the business to 
be carried on. 

The above are some of the most usual requirements. 
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52. What form of investment must the special partner 
make? 

It is an almost universal requirement that the investment 
of a limited partner be cash actually paid in before the time 
of commencing the business. 

53. What are some restrictions imposed as to the use of a 
firm name? 

The names of the special partners are not usually per- 
mitted to appear in the firm name, the term "Limited" or 
"Ltd." is used with the firm name. 

54. What members of the firm are permitted to transact 
business? 

Only the general partners. If the special partners par- ' 
ticipate in the conduct of the business, their responsibility 
usually becomes that of a general partner. 

55. In what kinds of business may a limited partnership 
engage? 

Generally in almost any legitimate business except bank- 
ing and insurance. 

56. How may a limited partnership be dissolved? 

In practically the same mariner as a general partnership 
and in the closing up of the affairs of the firm the special 
partners may participate. 
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"The charter is the measure of corporate authority," 

1. What is a corporation? 

A corporation is a succession of individuals comprising 
an unchanging unity, duly formed for a particular purpose, 
having independent existence, rights and liabilities. 

The corporation for most purposes has an existence 
entirely separate from the individuals composing it. 

2. What kinds of business are carried on by corporations? 

Generally those that require large capital and have a great 
variety of interests, such as railroads, steamship lines, insur- 
ance, banking and large manufacturing concerns. 

3. How is a corporation formed? 
Only by an act of legislature. 

4. In what two ways may a legislature form a cor- 
poration? 

First by special act or charter. This is usually brought about 
by the parties who wish to form a corporation applying to 
the legislature of the state where they are to be incorpo- 
rated for a special act authorizing them to organize as such. 

5. How are corporations formed by general law? 

By the enactment of a statute by the legislature which 
provides a general plan of organization for any persons who 
wish to exercise a corporate privilege and by strict com- 
pliance with this statute a corporation is as fully formed as 
if given a special grant or charter. 

6. What is the first step in forming a corporation? 

To secure a number of interested persons who must be of 
full age and at least two-thirds of whom must be citizens 
of the United States and one of them a resident of the state 
where the corporation is incorporated, who will subscribe for 
a. sufficient amount of the capital stock of the proposed organi- 
zation. 

NoTB — In New York State, by legal enactment, three or more persons may form a 
x>rporation for business purpo! ' * '' -i.., „. •., ^_, 

authority from the legislature. 



corporation for business purposes under the general laws of the State without special 
utnor 
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7. What is next necessary? 

For these persons to elect directors or trustees, each of 
whom must be a stockholder unless otherwise provided in 
the by-laws or in the certificate of incorporation. 

8. What is next required? 

To prepare a certificate of incorporation and file it with 
some authorized official, as the Secretary of State. 

9. What are some of the things set forth in these articles 
of association? 

The name, the purpose, the location of the principal office, 
the time to continue, the number of directors, their names, 
their post office addresses, the names and the post office 
addresses of the stockholders, the number of shares each 
has agreed to take, the capital stock and the number of 
shares and the par value of each. 

10. What is required in some states? 

Notice must be given to the public that a charter will be 
applied for. 'In other states no notice is required and the cor- 
poration becomes entitled to all its privileges as soon as the 
certificate is filed with the proper officer. 

11. Who is a promoter? 

A person who attempts to interest others in the forming of 
a corporation, as for instance to secure their subscription for 
shares of stock. 

12. What are some of the general powers of a corpo- 
ration? 

First, to have succession. Since the corporation has a legal 
existence apart from its individual members, the death of a 
shareholder or a change in ownership of his stock in no way 
interferes with its continuation. 

Second, it .may acquire and hold property in its corporate 
name regardless of its individual members. It may acquire 
property by grant, gift, purchase, devise or bequest, to hold 
and to dispose of such property as the purposes of the cor- 
poration shall require, subject to such limitations as may 
be prescribed by law. 

Third, it may sue or be sued in the same manner as a 
natural person under its corporate name. 

Fourth, for debts created or contracts made in the corporate 
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name only the assets of the corporation may be taken. Hence 
the members are not individually liable for corporate debts 
unless there be some special legislation to the contrary. 

Fifth, it may either sue or be sued by a member and may 
make contracts with a member. 

Sixth, it may adopt and use a common seal. 

Seventh, may make by-laws for the management or guidance 
of its business affairs. 

13. Can a corporation be a partner in a co-partnership? 

It cannot unless expressly provided in its certificate of 
incorporation. 

14. Can it make or indorse negotiable or commercial 
paper for the accommodation of others? 

It cannot. Such an endorsement, however, though not en- 
forceable by parties taking it with notice that it was accommo- 
dation paper may be enforced by bona fide holders. 

15. How are corporations classified? 
In a general way into public and private. 

16. What is a public corporation? 

One organized for the welfare of the public at large. The 
city, the county and the town are examples of the above. 

17. What is a private corporation? 

One organized for the benefit of the individual members 
composing it, or to accomplish .some private end, as the bank- 
ing institution, the railway, the manufacturing plant, the 
church, etc. 

18. How are private corporations divided? 

Into eleemosynary, ecclesiastical and lay. 

19. How are the above defined? 

An eleemosynary corporation is one formed for some charita- 
ble purpose as a hospital. An ecclesiastical corporation is any 
religious organization having corporate privileges. All corpo- 
rations formed for purely business enterprise are known as lay 
corporations. 

20. What other classification is there of corporations? 

Sole and aggregate. The former is instanced by the 
monarch or ruler who is possessed of corporate powers, while 
the latter is any corporation composed of a number of persons. 
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a I. How may one become a member of a stock corpora- 
tion? 

First, by contracting to take a share or sha;res of the stock 
at the time of organization. 

Second, by lawfully coming into the ownership of a share 
or shares previously held by the corporation or by a mem- 
ber thereof. 

22. How may one subscribe for shares of stock? 

In general by signing an agreement, as by subscribing one's 
name on the books of the organization or upon the articles of 
incorporation. 

23. When must a subscriber pay for his shares of stock? 
Whenever such payment is properly demanded by the cor- 
poration. 

24. What is necessary before suing a stockholder to en- 
force payment? 

A "call" must be made unless a definite time of payment 
is set. 

25. What is a "call?" 

A "call" is a statement from the board of directors or other 
properly authorized officers setting forth that all or some part 
of the stock required is to be paid into the treasury. 

26. What is the result of a "call?" 

That the stock asked for becomes a debt enforceable at law. 

27. What is required in a "call?" 

That it be made impartially and in proportion to the number 
of shares each stockholder owns. 

28. How is the unpaid stock of the shareholders regarded? 

As an asset of the corporation which may be taken by 
creditors for the payment of debts if there is no other cor- 
porate property. In this case no "call" is necessary. 

29. In what must payment for shares of stock be made? 

As a rule in money or in labor done or in property actually 
received by the corporation. 

This rule is strict and cannot be varied by a contract be- 
tween the shareholder and the officers of the corporation, as 
that would be unfair to the other shareholders and also depre- 
ciate the fund to which creditors may look for payment. 
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30. What is watered stock? 

Stock based on no real value, paid or to be paid, is called 
watered stock. Issues of such stock may be set aside by stock- 
holders who do not assent to such issue. To shareholders 
who have paid up the full value of their stock this is unjust 
because it would work a diminution in their proportion of 
the profits. 

31. Can stock be paid for in labor or property? 

Unless there is some law to the contrary, it can be paid for 
in such property as the corporation could purchase lawfully, 
or in such labor as the corporation may properly use or require. 

32. 'May a corporation release its stockholders from pay- 
ment of stock subscriptions? 

No, except by forfeiture of their shares, for this is a source 
to which creditors may look for payment of claims, hence 
any release from payment would work an injury to the 
creditors. 

33. What is a certificate of stock? 

It IS an instrument setting forth that the holder is the owner 
of so many shares of stock and is evidence that he is entitled 
to all the rights and privileges of a shareholder. 

34. What kind of property are shares of stock? 

Personal property and they may be made the subject 
matter of a sale the same as other kinds of personal prop- 
erty. 

35. What is the restilt of a sale of stock? 

If the sale be properly executed the buyer becomes a member 
of the corporation and is entitled to share in the dividends, vote, 
eic, while the former owner loses all his rights. 

36. What is necessary for a proper transfer of stock? 

First, that the stock be properly assigned by a writing, 
usually on the back of the instrument, signed by the party 
transferring and the certificate then delivered to the purchaser. 
This is called assignment. 

Second, it is usually provided by law or rule of the com- 
pany that all transfers of stock must be registered on the books 
of the company, hence the next step is to procure registry. By 
this means it is possible to locate the stockholders of any cor- . 
poration, a very necessary precaution when dividends are to be 
shared or "calls" are to be issued. 
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Third, the old certificate must be cancelled and a new one 
issued in its stead. 

37. What rights do creditors have where the registry has 
not been made? 

If the creditor had no notice of the sale he can hold both 
the transferrer and the transferee. 

38. Are certificates of stock negotiable? 

They are said to be quasi negotiable, that is, they have 
some of the elements of negotiability. The purchaser of 
lost or stolen certificates would get no title, while 
on the other hand an agent in possession of stock 
assigned in blank and entrusted to him, might in breach of 
trust sell such stock to an innocent purchaser who would get a 
good title. 

39. What should the owner of a lost stock certificate do? 

He should offer to indemnify the company from loss if the 
old certificate should appear in the hands of an innocent pur- 
chaser and he should then obtain a new certificate. 

40. What if the corporation has registered a forged certifi- 
cate or one with a forged assignment? 

If a new certificate has been issued under such circumstances 
an innocent purchaser of the certificate becomes a lawful stock- 
holder. 

41. To what does every stockholder in a corporation 
agree? 

That he will be bound by a vote of the majority as long as 
the proceedings are within the scope of their authority. 

42. What is the source of a corporation's authority? 

It is always prescribed by the terms of the charter and the 
majority has no power to bind the corporation beyond that. It 
is necessary also that the vote or action be taken at a regular 
meeting of the stockholders. 

43. What are some things that the majority of the stock- 
holders by vote may do? 

They may elect the board of directors, who in turn may 
elect a president and other officers. 

They may make regulations for the business management 
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of the concern, generally known as by-laws. These must be 
fair and reasonable, treat all alike and not conflict with the 
charter. 

The majority may, if permitted by charter or statute, make 
important changes in the business of the concern. 

44. How many members must be present at a meeting to 
do business? 

Generally the owners of more than half of the stock are a 
quorum. 

If there is no law or by-law providing for the above plan, 
any number of the stockholders who attend a regularly con- 
vened meeting may do business. A majority means in propor- 
tion to shares, not number of persons. 

45. What peculiar method of voting is sometimes used in 
electing directors? 

Multiply each member's shares by the number of directors 
there are to be chosen, the product is the number of votes that 
a particular member may cast. This is not permitted in all 
states. 

46. How may an absent member vote? 

By appointing a proxy, that is, a person to attend the 
meeting and vote for the absent member. The proxy is 
appointed usually by an instrument in writing. 

47. What is the test of a member's right to vote? 

Generally the ownership of registered shares of stock and 
such shares of course may be voted by a legal representative. 

48. Where are the members of a corporation to hold 
meetings? 

Within the state where incorporated. 

49. Who has a right to call a meeting? 

The board of directors. 

50. What remedy, if any, has a stockholder if the officers 
of the corporation whose duty it is to call meetings refuse 
to do so? 

They may be compelled to do so by mandamus at the instance 
of a stockholder who is injured by reason of such failure. 

51. In what manner is a meeting called? 

There is generally a fixed time and place for regular meet- 
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ings and no notice to members is necessary unless something 
out of the usual order is to be done. If a special meeting is 
held all members must be notified, the notice containing full 
particulars as to time, place and purpose. 

52. What are the essentials of a notice of a meeting? 

There generally are three: (i) the precise time, (2) the place 
^nd (3) the business proposed to be transacted. It must be 
served a reasonable time before the meeting is to be held. 

53. What is required to render one eligible to the office of 
director? 

Usually the ownership of stock but in New York the 
certificate of incorporation or the by-laws may provide 
otherwise. 

54. How long do the directors remain in office? 

Until a successor qualifies. The expiration of their term, 
if no one has yet been chosen to succeed them, does not release 
them from the performance of the duties of director. 

55. How many directors are necessary to constitute a 
quorum? 

Usually a majority and they must act in person, not being 
permitted to delegate their authority to another. 

Directors must have due notice of meetings. 

When the meeting is properly called and a majority attend, 
that majority may proceed to transact business. If a majority 
are present, a majority of that majority bind the board and the 
corporation, although they are a minority of the whole board. 

56. What authority has the board of directors? 

In a general way to direct the business affairs of the corpora- 
tion but radical or important changes must be made by 
the shareholders. 

57. Who are the officers of a corporation? 

The president, who presides over the board of directors, 
the secretary, who has charge of the records, and the treas- 
urer, who, under proper warrant, takes charge of and dis- 
burses the funds of the corporation, and such other officers 
as may be deemed necessary for the conduct of the business. 

58. What property may a corporation own and hold? 

Such real or personal property as is necessary for its busi- 
ness purposes. 
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In a general way a corporation is restricted to the terms of 
its charter in acquiring and holding property. Should 
it exceed this the state may interfere. 

This is equally true of its contracting power and should it 
exceed its authority as long as the contract is executory either 
party may avoid it. 

59. Who shall answer for contracts beyond the authority 
of the corporation? 

The board of directors may be sued by a stockholder or 
stockholders for damage resulting from such contracts, while 
the state cfiay even annul the charter of a corporation for 
such acts. 

60. Can a corporation do business outside of the state in 
which it was incorporated? 

Yes, but in general it must conform to the laws of both 
states. 

61. How may a corporation contract? 

While it is called an artificial person it may contract usually 
the same as a natural person. In making sealed instruments 
it is permitted to adopt and use whatever form of seal it may 
choose. 

The execution of the contract can only be lawfully done by 
some officer of the corporation who has been authorized to do 
so by a resolution previously adopted by its board of directors. 
The acknowledgment to be valid is required to be in a particu- 
lar form. 

62. What is the liability of a shareholder for corporate 
debts? 

The rule cannot be strictly stated as this varies with the 
statutes of different states. In some for only the paid up par 
value of the shares, in others for the entire debts of the com- 
pany, in still others for an assessment equal to the paid up par 
value of the shares and yet in others for only a certain class of 
claim as the claim of a laborer. A shareholder may be individ- 
ually liable where he has not paid in his subscription or 
where the stock was paid in and he has been a party to 
some fraud whereby the capital was impaired to the detri- 
ment of creditors. 

In some states, as in New York, no action can be brought 
against a stockholder for any debt of the corporation until 
judgment therefor has been recovered against the corporation 
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and an execution thereon has been returned unsatisfied, in 
whole or in part, and the amount due on such execution shall 
be the amount recoverable with costs against the stockholder. 
And no stockholder shall be personally liable for any debt of 
the corporation not payable within two years from the time it is 
contracted, nor unless an action for its collection shall be 
brought against the corporation within two years after the 
debt becomes due; and no action shall be brought against a 
stockholder after he shall have ceased to be a sjtockholder for 
any debt of the corporation, unless brought within two years 
from the time he shall have ceased to be a stockholder. 

63. What dividends may a corporation declare? 

Such dividends as may arise from actual profits but it could 
not under the guise of profits distribute among the stockholders 
all or any of its capital stock. 

64. Who has a right to declare a dividend? 

That power generally belongs exclusively to the board of 
directors. 

65. What choice has the board of directors in disposing 
of the profits of the corporation? 

They may, if acting in good faith, declare a dividend or 
accumulate the profits for a fund with which to pay debts 
or use the same to extend the business of the corporation. 

66. Under what circumstances will the courts interfere 
with the action of the directors in declaring or in refusing 
to declare a dividend? 

Only when they are guilty of a wilful abuse of their discre- 
tionary powers, of bad faith or of a neglect of duty. 

67. What shareholders are first entitled to a dividend? 

Those who own preferred stock, that is, not shares of com- 
mon stock but stock that has been issued at a time when 
the company is in a financial crisis and the purchasers were 
offered an inducement in this kind of stock. 

68. How may a dividend be made payable? 

Either in cash or due at some future time and if necessary 
may be sued for by the shareholder after it has been 
declared. 

69. When may the refunding of a paid dividend be com- 
pelled? 

When there have been no profits and a dividend was de- 
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dared with the intention of defrauding creditors and such 
dividend is necessary for the payment of company debts. 

70. What is a stock dividend? 

It is a placing of the profits in the issue of new shares of 
stock. It gives to a stockholder more shares but the total value 
of his shares remains the same. 

71. When is a stock dividend lawful? 

When an amount of money or property equivalent in value to 
the full par value of the stock distributed as a dividend has 
been accumulated and is permanently added to the capital 
stock of the corporation. 

72. What are the circumstances under which stock divi- 
dends are declared? 

Usually when improvements of the corporate property or 
extension of the business have been made out of the profits 
earned. It is also sometimes done when the corporate plant 
has increased in value and it appears better to issue new stock 
to represent the excess of value than to sell the increase and 
declare a cash dividend. 

73. What is meant by a scrip dividend? 

It is a dividend of certificates giving the holder certain rights 
which are specified in the certificate itself. 

74. When are such dividends usually declared? 

When the company has profits which are not in the shape of 
money, but are in other forms of property, and the company 
wishes to anticipate the time when the property may be sold 
for cash and the cash distributed by a money dividend. 

75. When may a corporation lawfully pay a dividend to 
a person who is not the owner of stock therein and be pro- 
tected in such payment? 

When the stock is registered in the name of the person to 
whom the dividend is paid and the corporation has no notice 
of the transfer of the stock to the person who in fact is the 
owner of it. 

76. Can the corporation apply the dividend in liquidation 
of an indebtedness of the stockholder to it? 

It can. If the corporation is sued by the stockholder for his 
dividend the former may set up the debt by way of set-off or 
counterclaim. 
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77. How may a corporation be dissolved? 
(i) By the expiration of its charter. 

(2) By surrendering its charter to the state. 

(3) By the enactment of some statute. 
^4) By decree of court. 

A corporation cannot usually continue after the time for 
which it was formed has expired even though all the share- 
holders desire it. But in New York its existence may be 
prolonged by filing a certificate prescribed by statute. 

In the second instance the state may refuse to accept the sur- 
render of the charter. 

In the third instance the members of the corporation make a 
contract with the state and the legislature has no right to pass 
a law which shall constitute a breach of this contract unless 
the members of the corporation are willing. 

In the last case a corporation may forfeit its charter by either 
a misuser or a nonuser of its privileges. The state is the plain- 
tiff in court for this purpose. 

In many of the states there are statutes regulating the dis- 
solution of corporations. These statutes generally specify what 
persons may institute legal proceedings for a dissolution of the 
corporation and point out, in detail, the procedure which 
must be strictly followed. 

78. Who can institute an action to forfeit a corporate 
charter? 

Only the Attorney General. This is so for the reason that 
it is for the State alone to withdraw the charter which the State 
has given. 

79. What is the legal effect of sales and purchases of 
property to and from the corporation by its officers? 

The corporate officers, especially the directors, have no law- 
ful right to act for themselves personally in dealing with the 
corporation which they represent. It is said they will not be 
allowed to unite the two opposite characters of buyer and 
seller. If they make sales to the corporation they may be com- 
pelled to pay over to the corporation the profit realized by such 
sales, or the corporation may refuse altogether to complete the 
contract. Generally speaking, such purchases and sales may be 
treated by the corporation as voidable being against pub- 
lic policy. 

80. What is the result of dissolution? 
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The property of the corporation is distributed, by a court 
having authority, among the creditors in payment of claims. 
If there is anything remaining after paying up the debts of 
the company it is distributed among the shareholders. 



Form of By-Laws for a Corporation. 
By-Laws of the X. Y. Z. Co. 

Article I. — Meeting of Stockholders. 

§1. The annual meeting of the stockholders of this com- 
pany shall be held at its office, No. 999 State Street, in the 
city of Albany, State of New York, on the first Tuesday in 
January of each year, at 12 o'clock, noon, to elect directors 
and two inspectors of election who shall serve for one year, 
and to transact such other business as may come beifore the 
meeting. At least two weeks prior to such meeting, notice 
of the time, place and object thereof shall be mailed to each 
stockholder at his address appearing on the books of the 
company. 

§2. Except as otherwise expressly prescribed by law, a 
special meeting of the stockholders may be called at any 
time by a majority of the directors, or by the president 
whenever he shall be thereunto requested in writing by 
stockholders owning a majority of the capital stock, notice 
of which special meeting must be given each stockholder as 
hereinbefore provided in respect to the annual meeting. 

§3. No person shall be entitled to vote, in person or by 
proxy, at any meeting of the stockholders unless his name 
shall have appeared as a stockholder upon the transfer 
books of this company for at least forty days immediately 
prior thereto. 

§4. All questions raised at any meeting of the stock- 
holders shall be decided by a majority of the shares of stock 
represented by those present. 

§5. The presence, in person or by proxy, of stockholders 
owning a majority of the capital stock of this company shall 
be necessary to constitute a quorum at any meeting of the 
stockholders. 

§6. At each annual meeting the order of business shall be 
as follows: 

1. Roll call ; 

2. Filing proof of due publication and service of notice 
of the meeting ; 
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3. Reports of officers ; 

4. Reports of committees; 

5. Election of directors and inspectors of election ; 

6. Miscellaneous business. 

Article II. — Directors. 

§1. Except as herein otherwise provided for filling vacan- 
cies, the directors of this corporation shall be chosen by 
ballot, for a term of one year, by the stockholders, from 
among their own number, at their annual meeting. 

§2. Vacancies in the board of directors shall be filled by 
the stockholders at a special meeting called for that purpose. 

§3. The board of directors shall meet on Monday of each 
week, and at such other times as the president may convene 
them upon notice to each director. 

Article III.— Officers. 

Immediately after the annual meeting the board of 
directors shall choose a president, vice-president, secretary 
and treasurer, each of whom shall hold office until the next 
annual meeting, and shall discharge such duties as the board 
of directors may prescribe. 

Article IV.— Capital Stock. 

The board of directors shall, by resolution, make rules 
regulating the time for payment of subscriptions to the 
capital stock, and the amounts of the installments thereof, 
and the registration, authentication, issuance and transfer 
of the certificates of stock. 

Article V. — Dividends. 

The board of directors shall, whenever they deem best, 
declare by resolution and pay to the stockholders dividends 
out of the surplus profits of the corporation. 
Article VI. — Seal. 

The seal of this company shall be circular in form and 
shall be inscribed with the name of the company and the 
date of its incorporation. 

Article VII. — Amendments. 

These by-laws may be amended only at a special meeting 
of the stockholders called for that sole purpose, by the vote, 
in person or by proxy, of stockholders owning a majority of 
the capital stock. Within three days after the adoption of 
an amendment, a copy thereof shall be mailed to each stock- 
holder. 
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"A notice by a common carrier is no evidence of assent by the 

owner" 

1. What is a bailment? 

A bailment is the delivery of a chattel for some particular 
purpose without a transfer of the ownership of the chattel 
which is to be returned or delivered over after such purpose 
is accomplished. 

2. Who are the parties to a bailment? 

The one delivering the property, the bailor ; the one receiv- 
ing the property, the bailee. 

3. How are bailments classified? 

Into deposit, mandate, loan for gratuitous use, pledge or 
pawn and locatio or bailments for a compensation. 

4. How further are bailments classified? 

Into those beneficial to the bailor only; those beneficial 
to the bailee only ; those benehcial to both parties. 

5. What is the peculiarity of the first three classes of bail- 
ments? 

That there is no express consideration to support the con- 
tract. 

6. What then is said to be the consideration in these bail- 
ments? 

The law deems the entrusting of the goods on the one hand 
and the receiving of them on the other, to be a sufficient con- 
sideration. In other words the mutual trust or confidence is the 
consideration. 

7. What determines the degree of care that the bailor 
may exact of the bailee? 

It is set by the benefit which the bailee receives from the 
bailment or by the provisions of the contract if one exists. 
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One may promise to undertake a bailment from which he is 
to receive no reward and yet not be compelled to undertake 
it because of lack of consideration, but if once undertaken, 
some degree of care must be used in the performance of the 
trust. 

8. What are the different degrees of care? 

Slight, ordinary and great, and over against these are the 
correlative three degrees of negligence, gross, ordinary and 
slight. 

9. What are the degrees of care required in deposit and 
mandate? 

Only slight care, since in these bailments the bailee receives 
no compensation. Even slight care, however, varies to an 
extent with the nature of the thing bailed and the conditions 
existing where the bailment is to be performed. 

10. What is required in gratuitous loan for use? 

That the bailee exercise great care in the use of the thing 
borrowed. The bailor may give special instructions too as to 
the use of the thing bailed and as long as these are reason- 
able the bailee is bound to follow the instructions eiven. 

11. In loan for gratuitous use for what injuries to the 
thing bailed is the borrower liable? 

For any that may result from even his slight negligence, but 
is not liable for unavoidable accidents or the natural wear of 
the thing borrowed. 

12. When must the bailee return the thing bailed? 

Upon the accomplishment of the purpose of the bailment. 

13. What if the bailee refuse to re-deliver the thing 
bailed? 

He becomes liable to an action for the value of the bailment, 
or the subject-matter of the bailment may be replevied. 

14. What if he deliver the thing to some one other than 
the owner? 

The bailee is responsible to the rightful owner for its value, 
or it may be replevied. 

15. Where is the bailee to deliver the thing bailed? 

It is to be returned to the place at which it was received 
unless some other agreement has been made. 
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16. In a suit in court for alleged negligence, upon whom 
does the burden of proof fall? 

Upon the defendant, that is the bailee. In most actions 
the plaintiff must assume the burden of proof, but here the 
bailee has the goods in his possession and must show by 
evidence that he has not been negligent. 

17. Where the goods are bailed in good condition and are 
returned in a damaged condition what presumption of law 
arises? 

That such damaged condition was caused by the negligence 
of the bailee. 

18. Where goods arc destroyed or injured while in the 
possession of the bailee owing to his negligence, upon 
whom is the burden cast to establish such negligence? 

Upon the bailor. 

19. Can the bailor maintain an action of trover or re- 
plevin against a third person during the existence of the 
bailment? 

He cannot. But he can maintain an action during the bail- 
ment against a third person for a permanent injury done to the 
bailment. 

20. When does the bailee have a right of lien? 

When the bailment is one of hire, as the hire of labor, 
storage or transportation, the bailee has a right of lien for his 
charges. 

21. What is the extent of such lien and what is essential 
for its preservation? 

It is confined to the identical articles upon which the labor 
had been expended or the care bestowed. The property must 
be retained in the possession of the bailee. If he parts with the 
possession he is deemed to have waived his lien and it is lost 
thereby. 

22. What is the liability of the finder of lost property? 

He becomes a bailee if he takes the property into his posses- 
sion and responsible for gross negligence. If a reward be 
offered he may hold the property until it is paid, but has 
no right of lien for the expense of keeping. This prob- 
ably follows from the fact that the finder of lost property is not 
compelled to take it into his possession. 
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23. When does a bank become a bailee? 

When something of value is deposited with a bank with the 
agreement that that very same thing shall be returned and not 
something of an equivalent value. Otherwise a deposit in bank 
generally creates the relation of debtor and creditor. 

24. In a gratuitous bailment does the bailee have a right 
to use the thing bailed? 

Yes, if necessary to its preservation, but not beyond that 
point unless the bailment was effected for the enjoyment 
of the bailee. 

25. What degree of skill is required of a bailee? 
Where the bailment requires the performance of some labor 

or service involving skill, as in mandatum, the bailee must 
exercise a reasonable degree of skill in doing the thing 
properly even though nothing is given as compensation. 

26. What is the chief difference between a gratuitous bail- 
ment and one for hire? 

In a gratuitous bailment the bailor can bring no action for 
the performance of the bailment until the thing to be done has 
actually been begun, while in a bailment for hire any failure 
on the part of either bailor or bailee gives a right of action at 
the hands of the other party to redress such failure. 

27. What is the general rule of liability in a bailment for 
hire? 

In a bailment for hire both parties are benefited and, with 
the exception of the inn-keeper and common carrier, the rule 
of liability is ordinary care ; such care and diligence as a man 
of ordinary prudence would take of his own property under 
similar conditions. 

28. What general name is given bailments for hire? 

The general term applied is locatio. 

29. What is included under this head? 

The hire of things, of services, of storage and of transpor- 
tation. 

30. What are the duties of a bailor to a bailee in the bird 
of things? 

The bailor's duties are to give the bailee the possession and 
use of the thing hired at the time and place agreed upon, and 
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not to interfere in any way during the term for which the bail- 
ment was to continue. 

31. What is required in the way of fitness of the thing 
hired? 

Unless the bailee depends upon his own knowledge or judg- 
ment in the matter, he can hold the bailor liable if through 
unfitness the bailee suffers damage in any way. 

32. What are the duties of the bailee in the use of the 
thing hired? 

To pay for the use of it as agreed upon, use it for the pur- 
pose intended and no other, exercise ordinary care and return 
it at the appointed time. 

33. What is required of a bailee who is hired to bestow 
labor and skill upon the property of others? 

In such bailments ordinary care, and a reasonable degree 
of skill in doing the thing properly are required. If of a 
professional nature such a reasonable degree of skill and 
knowledge as could be procured among the average of his 
profession. 

34. What is meant in legal parlance by the term ''ordi- 
nary negligence?" 

The absence of such reasonable care and diligence as 
an ordinarily prudent and cautious person of average 
capacity would exercise under the same circumstances over 
his own property. 

The bailee is equally as responsible for the negligence 
of his servants as for his own ; provided that the negligence 
occurred when the servant was in the discharge of his duty 
or obeying the commands or instructions of his master, ex- 
press or implied. 

35. Is the bailee answerable if the loss of the bailment 
occurred through theft or robbery? 

He is not unless his imprudence or negligence caused or 
facilitated the injurious act. 

36. What is the effect of the loss or damage to the prop- 
erty by an inevitable casualty while the bailee was using 
the property in another way or for a longer time than was 
justified by the contract of hiring? 

He becomes responsible for the loss at all events. 
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37. What is a warehouseman? 

One who for a compensation receives and stores the goods 
of others. 

38. What are the duties of a warehouseman? 

To furnish a reasonably suitable and safe building for 
the storage of the goods, if agreed to to furnish a fire-proof 
building. To exercise ordinary care, this varying with the 
dangers to which the bailment might be exposed, surround- 
ing conditions and the nature of the thing bailed being 
considered. 

39. What voucher is taken as evidence of the bailment? 
One issued by the warehouseman known as a warehouse 

receipt. 

40. What is the peculiarity of such instruments? 

That they have at least some of the properties of negotia- 
bility and the transfer by indorsement and assignment passes 
as a delivery of the goods to the transferee. 

41. What right of lien has a warehouseman? 

A right of lien on the goods stored for his charges. This 
right extends only to the goods stored, as it is a "particular 
lien," but may be exercised on any portion of the goods that 
may yet remain. This right of lien only holds the goods 
for storage charges and not for any advances. 

He may redeliver a part of those goods and retain his lien 
on the residue for the whole of his charges on all of the goods, 
provided they were delivered to him as one bailment. 

42. Has he a general lien on the goods for all of his 
charges against the bailor for storage of other goods? 

He has not. 

43. What is pledge? 

Pledge is the delivery of personal property in trust for the 
security of a debt or other obligation. 

Pawn is a special application of the word and generally 
means those contracts of pledge carried on with pawnbrokers. 

44. What are the parties to this contract called? 

The party delivering the property is called the pledgor, while 
the party receiving it is called the pledgee. 

45. How does pledge differ from lien? 
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In lien the creditor does not have a power of sale when the 
debtor is in default, while in pledge he does. In both pledge 
2nd lien the general ownership remains in the debtor. 

46. How does pledge differ from mortgage? 

In the formation of the contract pledge may be oral, while 
mortgage is invariably written. In pledge, the pledgee foses 
his rights in the thing pledged if the property go out of his 
possession, in mortgage the property seldom goes into the 
hands of the mortgagee. In pledge the pledgee has only a 
special interest in the thing pledged, while in mortgage the 
legal title passes to the mortgagee. 

47. What may be pledged? 

Any kind of personal property, including notes, drafts, 
stocks, mortgages, etc. 

48. What is necessarv to the completion of the contract 
of pledge? 

That the property be delivered. 

49. How may the property be delivered? 

By either an actual or constructive delivery. The delivery 
of a warehouse receipt or a bill of lading is a sufficient delivery 
of goods on storage or of goods in the course of shipment. 

50. What is the result if the pledgee lets the property go 
out of his possession? 

The pledgee loses his security if, with his own consent, the 
property goes out of his possession. 

51. To what extent is the thing pledged a security? 

The property pledged is a security, not alone for the princi- 
pal but also for the interest and any necessary charges in the 
keeping of the pledge. 

52. What care must the pledgee take of the thing 
pledged? 

The rule of liability is ordinary care. 

53. Has the pledgee a right to use the thing pledged? 
Yes, if necessary to the proper preservation of it. 

54. If an interest bearing note be pledged, to v.'hom be- 
longs the accruing interest? 

The pledgee takes the same right to the interest that he does 
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to the principal and both are held as security. Yet both must 
be accounted for to the pledgor on final settlement. 

55. In what manner may the pledgee divest himself of the 
pledge and debt? 

By assigning the debt and the pledge thus giving to the new 
pledgee whatever right or interest he himself had. 

56. What is the effect of an assignment of the debt with- 
out mention of the pledge that had been made to secure its 
payment? 

The assignment of the debt carries with it the pledge and 
any and all securities held for its payment although not men- 
tioned in the assignment. 

57. What are the rights of the pledgee of shares of stock? 

To collect the cash dividends from the corporation if it have 
notice, but no right to vote on the shares unless they are regis- 
tered in his name. 

58. May the pledgee of shares of stock sell them? 

Yes, if he replace them with similar shares of the same com- 
pany. 

59. What may the pledgee do upon default? 

If he has made a demand of payment he may then give 
notice to the pledgor and sell the property at public auction. 

60. Can the pledgee purchase the property himself? 

If he should do so the pledgor will still have the right to 
redeem the pledge. 

61. If the pledge be negotiable paper what are the* 
pledgee's rights? 

In the case of negotiable paper the pledgee must not put it 
to sale but hold it until due and then collect. 

62. To what extent can a pledgee recover on negotiable 
paper? 

If he is a bona fide holder for value he can recover the 
amount of the debt and interest but beyond that any defense 
that is good against the pledgor can be pleaded against the 
pledgee. 

63. As well as by sale, how else may the pledge be extin- 
guished? 
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By payment, by a tender of payment, if the pledge be lost or 
destroyed, or the debt may be barred by the statute of limita* 
tion. 

64. What is a common carrier? 

Any one who for a compensation transports goods or pas- 
sengers as a business. 

65. What are the classes of common. carriers? 

Carriers by land and carriers by water, such as express com- 
panies, railway companies, steamship lines, etc. 

66. What are some of the responsibilities of the common 
carrier? 

He must carry and deliver the goods in proper condition 
within a reasonable time, unless prevented from so doing by 
the act of God, of the public enemy, by the interference of the 
shipper, by the nature of the thing carried, or by some special 
contract with the shipper with which the law will not interfere, 
His liability is that of an insurer against accident and mis- 
take ; of an ordinary bailee as to negligence and default. 

67. Why is the liability of the carrier so great? 

In the first place the goods are put entirely at his disposal 
and there is an excellent opportunity to defraud the shipper by 
conspiring with outside parties, and in the second place, 
since the public welfare is so much at stake, it is extremely 
important to require the greatest care and diligence at the 
hands of the carrier. 

68. What goods is the carrier compelled to receive and 
carry? 

Only those that come within the range of his custom in such 
matters, and not those of a different kind. 

69. When does the liability of the carrier begin and cease? 

His liability begins as soon as the goods are placed at his 
disposal for immediate shipment. H stored to be held for some 
time previous to shipment, the carrier's responsibility is only 
that of a warehouseman. His liability ceases when the goods 
have passed into the hands of the consignee or are placed at 
his disposal. 

I 70. When may the carrier refuse to receive goods for 
shipment? 
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If the goods are not of the class he is accustomed to carr^^, 
if of a dangerous nature or not properly packed, if the carriage 
of them at that time would expose them to unusual dangers, or 
if his facilities are temporarily taxed to their utmost, he may 
refuse to receive the goods. 

71. What may the carrier do as to his charges? 

He may demand his pay in advance and may refuse to 
receive the goods until the charges are paid. 

72. What is the contract between the shipper and carrier 
called? 

A bill of lading or receipt, which contains a description of 
the goods, whether in good condition or otherwise, the names 
of the shipper and consignee, and the terms of the contract 
under which the goods are shipped. 

73. Is a bill of lading negotiable? 

Not in the same manner as notes and drafts, but it may 
be assigned. In the sale of a lost or stolen bill of lading, the 
purchaser gets no title. 

74. If the goods are carried over different lines, what is 
the responsibility of the carrier? 

The carrier is not bound to accept them for carriage beyond 
his own line, but if he undertakes the shipment of the goods 
for the whole distance, the other companies are regarded as his 
agents and he is responsible for their safe delivery to the con- 
signee. This may be altered by special agreement. 

75. What is considered an "Act of God?" 

Storms, floods, earthquakes, and fire occasioned by light- 
ning, are classed as such. 

76. When does the "Act of God" not exonerate the 
carrier? 

When his negligence contributed to the loss, as a delay in 
shipping, whereby the immediate cause of loss was encountered. 

77. Who are public enemies? 

Belligerents and pirates are public enemies; strikers, mobs 
and rioters are not. 

78. Is a common carrier liable where the goods are thrown 
overboard from necessity to save life or property? 

He is not. In such case all the property saved must con- 
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tribute to make up the loss under what is termed in the 
admiralty law general average. 

79. Can a common carrier be protected in delivering the 
goods to a third person who claims them as his own? 

He cannot unless he is able to prove that such third person 
was the actual and lawful owner, and that the person who 
delivered the goods to the carrier had no right to them. The 
burden is cast upon the carrier to prove these facts, for the 
general rule is that the common carrier cannot dispute the 
title of the party from whom he had received the goods for 
transportation. 

80. What is the liability of a private carrier of goods? 

If for hire he is liable for ordinary negligence because the 
bailment is for the benefit of both bailor and bailee. But if 
gratuitous he is bound only to slight diligence and liable 
only for gross negligence because the bailment is wholly for 
the benefit of the bailor. 

81. How may the carrier limit his liability? 

By a special contract made with the shipper, but in this con- 
nection he cannot rid himself of responsibility for the negli- 
gence of either himself or his servants. A few states, 
including New York, allow the carrier to limit his liability 
for the negligent act of his servants unless such negligence 
be gross or willful. 

82. What may the carrier require as to the value of the 
goods shipped? 

That he shall not be liable beyond a certain valuation, unless 
a value is set at the time the goods are received and an addi- 
tional sum in proportion to the value be paid for the transporta- 
tion. This will not exempt him for the negligence of himself 
or servants. 

83. In what other ways do carriers try to limit their lia- 
bility? 

By advertisements, placards or public notices. These are 
not usually binding unless the shipper expressly assents to the 
conditions thus set forth. 

He may in this manner call the attention of the public to any 
reasonable rules or regulations for the delivery of goods, the 
value for which he will be responsible, and necessary informa- 
tion as to the contents of parcels, etc. 
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84. On whom does the burden of proof fall in case of a 
loss? 

It falls upon the carrier to show that the loss was occasioned 
by some danger for which he is not responsible, otherwise he 
will be responsible for the loss. 

85. With what facilities must the common carrier provide 
himself? 

With an equipment sufficient and fit for the kind of carrying 
in which he is engaged. Suitable platforms, depots, ware- 
houses, etc. 

86. What rates may the common carrier charge? 

Only a reasonable rate and he is not permitted to discrimi- 
nate in his charges, thus giving to some shippers an unreasona- 
ble advantage over others. The statutes of many of the states 
and the interstate commerce act, a law of congress, regulate 
in a great measure the charges which the carrier may make. 

87. What are the carrier's duties as to when the goods 
shall be carried and delivered? 

Preference should be given to perishable goods, aside from 
this, "first come first served" is the general rule. They must 
be delivered within a reasonable time and this may easily 
vary with the amount of traffic and the method of trans- 
portation. 

88. To whom shall the goods be delivered? 

The carrier must deliver the goods to the consignee or his 
authorized agent, and should he deliver them to a wrong party 
he is absolutely responsible for their value, unless such deliv- 
ery was made through the fraud or negligence of the owner. 

89. Where shall the goods be delivered? 

A deposit of the goods on the platform or in a warehouse is 
a sufficient delivery by the carrier by rail, unless there is a 
special contract or a well established usage to the contrary. 

In some states the carrier must give notice of the arrival 
of the goods, after which he holds them under the responsi- 
bility of a warehouseman. 

Express companies are obliged to deliver the goods at the 
place of business or residence of the consignee. In small places 
where they do not have teams for the delivery of the goods a 
personal delivery may not be required. 
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If goods are sent C. O. D. the carrier must not deliver them 
to the consignee except for examination, and is responsible for 
the safe return of the money to the shipper. 

If the goods are taken from the carrier by due process of law 
against the owner, or they are stopped in transit, he is not 
responsible for the failure to deliver. 

90. What are the carrier's duties in case of "stoppage in 
transitu?" 

He must obey the shipper's orders not to deliver the goods, 
and should the shipper have stopped the goods unlawfully, no 
responsibility for the unwarranted act attaches to the carrier. 
During "stoppage in transitu" the carrier holds the goods as 
a warehouseman. 

91. What lien has the common carrier? 

A lien for his charges as long as he keeps the goods or a 
part of them in his possession. The carrier's lien takes pre- 
cedence over the shipper's right of "stoppage in transitu" 
and the claims of general creditors. 

92. What is the rule of liability of the common carrier of 
passengers? 

His liability diflfers somewhat from the carrier of freight in 
that the passenger must be given certain freedom, in the exer- 
cise of which the passenger may needlessly or carelessly 
expose himself to danger and thus lessen the responsibility 
of the carrier. Still he must exercise great care and dili- 
gence in the transportation of passengers. 

93. What is the responsibility of the carrier as to bag- 
gage? 

His responsibility in this direction is the same as for freight 
carried. 

94. What is considered baggage? 

Those things that are essential to the comfort and necessity 
of^the traveler. This will depend much upon who the pas- 
senger is, the length of time involved and the distance to 
be traveled. 

Money to defray traveling expenses, changes of clothing, 
jewelry to be worn, all are usually considered baggage. 

95. When must the passenger remove his baggage? 

Within a reasonable time, after which the carrier holds the 
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baggage as a warehouseman. He is also usually entitled to a 
small compensation for the keeping of the goods after a 
"reasonable time'' has elapsed. 

96. What is an innkeeper? 

One who offers entertainment to the public in the way of 
food and shelter for a recompense. One who furnishes food, 
but not lodging, is not an innkeeper. As long as they have 
facilities they must receive all who apply unless the applicant 
be in some way objectionable. 

97. What is the distinction between a guest and a 
boarder? 

The guest of the inn is any one who is staying transiently, 
while the boarder is one who makes the inn his permanent 
home. 

98. What is the importance of this distinction? 

The importance of this distinction lies in the responsibility 
that the innkeeper assumes as to the baggage confided to 
bis care. If the baggage be that of a guest, he is an insurer 
of it against all loss or damage except the act of God or the 
public enemy. In return for this extreme responsibility he 
has a lien on the guest's baggage for his charges. For the 
baggage of a boarder he is responsible for only ordinary 
care and can exercise no right of lien for his charges. 

In some states, including New York, by statute the inn- 
keeper's lien is extended to th^ keeper of a boarding house or 
lodging house, permitting him to detain the baggage or other 
property brought upon his premises by a guest, boarder or 
lodger, for the proper charges due from him on account of his 
accommodation, board or lodging and such extras as have been 
furnished at his request. 

99. How may the innkeeper limit his liability? 

By giving notice to his guests an innkeeper may limit his 
liability in the care of money, jewelry, etc., where he has pro- 
vided a suitable place for the deposit of such things. 
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'Delivery makes the deed speak,' 



I. What is real property? 



1. What IS real property? 
Real property is defined to be immovable property, such 

as lands, houses, etc. 

2. What are some of the estates that may be owned in 
real property? 

An estate in fee, or fee simple, an estate for life, an estate 
in reversion, an estate for a term of years, an estate m 
dower, an estate by the curtesy. 

3. What is an estate in fee? 

An estate in fee is that ownership in real property which 
is subject only to the right of eminent domain. It is such 
an estate as one may inherit free from conditions or restric- 
tions. 

4. What is an estate for life? 

This is a right to the use of real property during the life 
of the owner, or during the life of some other specified per- 
son, and terminates with the death of such owner or other 
person. The original owner of a life estate may sell it but 
the estate will terminate at his death. 

5. What is an estate in reversion? ^ - 

This is the estate remaining in a grantor after he has 
granted to another a less estate than his own. On the 
termination of the less estate the title to the property 
reverts to the original owner, hence the name an estate in 
reversion. 

6. What is an estate in dower? 

This is the right a widow has in the real property of which 
her deceased husband was seized of an estate in fee at any 
time during the marriage. During the life of the husband. 
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the widow's right of dower is said to be incomplete, or 
inchoate, but becomes a complete or vested right at his 
death. 

7. What are the legal requisites to an estate in dower? 
(i) Lawful marriage. 

(2) Death of the husband leaving the wife surviving. 
y^(3) Seiiin by the husband of an estate of inheritance 
in rear estate at any time during the marriage. 

8. Has the widow dower in lands as against a mortgage 
given thereon as security for the purchase price? 

She has not. But she may be endowed in the real prop- 
erty subject thereto. 

9. Is the dower right of the widow superior to the claims 
of creditors of the husband? 

It is. The widow can hold her dower as against the 
claims of creditors of her husband. 

10. Is it in the power of the husband to deprive his wife 
of her dower in his real property? 

It is not. That right cannot be divested excepting by her 
voluntary act. 

11. What is an estate by the curtesy? 

It is the estate which a surviving husband has in the real 
property of which his wife died seized, she having, during 
their married life-time, had by him a child born alive and 
capable of inheriting her estate. 

This by common law was an estate somewhat similar to 
the widow's dower, but which was allowed to the husband. 

There are four requisites to an estate by the curtesy; 

(i) There must have been a valid marriage. 

(2) Death of the wife owning: an estate of inheritance. 

(3) Seizin of lands by the wife at the time of her death. 

(4) Birth of child or children of the marriage, born alive. 

12. In what respect does an estate by the curtesy dif- 
fer from an estate in dower? 

Dower belongs to the surviving wife, and is the use of 
one-third of the real property of the husband during the life 
of the wife. Curtesy belongs to the surviving husband and 
is the use of the whole of the real property of the wife dur- 
ing the husband's lifetime. Dower is a right in the wife 



Digitized by CjOOQ IC 



REAL PROPERTY i6i 

which the husband cannot defeat or impair. But the wife 
can destroy the curtesy of her husband by conveying her 
real property in her lifetime. This she can do without the 
consent of the husband. 

13. How is the widow given the use of her dower? 

By allowing her the interest on the one-third value of 
the real property, or by what is known as admeasurement 
of dower. By admeasurement of dower a portion of the 
property is measured off and set apart for the use of the 
widow. 

Where the real property cannot .be actually divided and 
set oflF to the widow without material injury to the parties 
interested, under the direction of the court her dower is 
computed at five per cent, upon the value of the real prop- 
erty in accordance with a table showing the probable dura- 
tion of human life. 

14. What is a boundary to real estate? 

Something which serves to separate one parcel or tract 
of real property from another. 

15. What two classes of boundaries are there? 

Natural and artificial. 

16. What is a natural boundary? 

Some natural separation of one real property from an- 
other, as a stream, a lake,^ a mountain chain. 

17. What is an artificial boundary? 

Something placed on the line between properties, as a 
stake, a stone or some similar device set up at the time of 
a survey. 

18. What is the rule as to the boundary where the real 
property conveyed is bounded on unnavigable and navi- 
gable waters? 

As to unnavigable streams and waters, the boundary ex- 
tends to the center thereof. But as to navigable streams 
and waters, the boundary extends ordinarily to high water 
mark. 

19. Where is the title of the bed of navigable waters? 
In the state. 

20. When is a stream or body of water navigable? 
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When it can, in fact, be used by vessels, boats and even 
rafts, for the purpose of the transportation of articles of 
commerce. 

The rule of common law is that if the tide ebbs and flows 
in the waters they are navigable, otherwise not. This 
common law rule has no application in the United States, 
the rule here being* as above stated. 

21. Where is the boundary where the statement in the 
conveyance is "to" or "along," a street or highway? 

The boundary is deemed in such case to extend to the 
center of the street or highway. 

122. What is the rule of construction of deed, where in the 
description of the property there is a discrepancy or vari- 
ance between natural or fixed monuments and boundaries, 
and the courses and distances as specified in the deed? 

Courses and distances must be changed and must give 
way to natural and fixed monuments and boundaries. The 
latter control. 

23. What is a survey? 

A survey is the act of measuring off and establishing the 
boundaries to a parcel of land. 

24. Who shall make this survey? 

Usually this is done by an official chosen for each county 
and known as the county surveyor. It may be done also 
by any competent civil engineer. 

25. How may a boundary become established except by 
survey? 

In most states a boundary that has been permitted to 
remain undisturbed and undisputed for a long period of 
time becomes fixed and cannot be changed. The period of 
time is generally twenty or twenty-one years. 

26. What is an easement? 

This is a right or privilege that one person may have in 
the real property of another, such as a roadway, the use of 
a spring, the right to fell timber for fuel, etc. 

27. What are the essential elements of an easement? 

It must be incorporeal, that is, without substantive exist- 
ence, and imposed upon corporeal property, or property 
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having substantive existence; it confers no right to the 
profits arising from the property and is imposed for the 
benefit of corporeal property. There must be two distinct 
tenements, the dominant, to which the right belongs, and 
the servient, on which the obligation rests. 

28. How is an easement created? 

Usually by deed or other written instrument. It may be 
created by priescription, as by a continued use and enjoy- 
ment under a claim of right for a long period of time, ordi- 
narily twenty years. 

29. Can the public acquire an easement by prescription? 

It cannot. This is so for the reason that a prescription 
supposes a grant, and in the case of the public there can be 
no grantee. 

30. Is an easement lost or impaired by non-user? 

It is not. 

31. What is a license? 

It is an authority, express or implied, to do an act upon 
the other. It is a mere privilege and is revocable at the 
pleasure of the licensor. 

32. What are highways? 

Highways are routes of travel or thoroughfares for the 
use of the public. 

33- What right has the owner of the adjoining property 
in the land taken for highways? 

Should the highway from any cause be abandoned, the 
title to the land involved reverts to the original owner. 
The owner of the adjoining property has the right, as long 
as he does not interfere with the public use of the highway, 
to use to an extent the land lying to the side of the road- 
way; as, for instance, to cut and harvest grass growing 
thereon. 

34. What is an emblement? 

An emblement is a growing crop and is thus affixed or 
attached to the soil and, in case of a sale of the land, is sup- 
posed to pass to the buyer. 

35. What is the nature of emblements? 

Crops which are raised by the hand of man, by annual 
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cultivation as contradistinguished from those which grow 
spontaneously, as grass, trees, etc., are personal property. 

36. Who are entitled to emblements as between a land- 
lord and tenant^ the owner of the real estate and a life 
tenant, and mortgagor and mortgagee? 

If the termination of the right of the person in possession 
of the real estate is uncertain, he is entitled to the emble- 
ments and they are removable by him, but if expiration of 
the term is certain, the emblements are not removable and 
they belong to the owner of the real estate. The ancient 
reason for this rule is : "It is folly to sow when it is known 
he cannot reap." 

37. Who is entitled to growing crops upon the fore- 
closure sale of real estate, the mortgagor or the purchaser? 

The purchaser. This is so for the reason that when the 
mortgagor put in the crops he knew that the premises 
might be sold before the crops were harvested and his rights 
were subject to the mortgage. 

38. What is an appurtenance? 

An appurtenance is something erected upon the land or 
built into a building for a permanent use or purpose, and 
thus becomes a part of the property itself, and a conveyance 
of title will pass the ownership of the appurtenance. 

39. Does an easement pass under the term "appurten- 
ances" in a conveyance of land? 

It does provided that the easement is open, visible and 
continuous. 

40. What is a real estate conveyance? 

Any instrument in writing, the purpose of which is to 
convey the title to real property from one to another, is 
known as a real estate conveyance. 

41. How are such instruments executed? 
Always in writing and in most states under seal. 

42. What is a deed? 

A deed is an executed contract conveying title to real 
property conditionally or unconditionally. A deed is 
always spoken of as an executed contract and hence does 
not convey title until it comes lawfully into the possession 
of the one to whom title is to be conveyed. 
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43. What are the different kinds of deeds? 

Deeds are known as full covenant warranty, simple war- 
ranty, warranty with covenant against the grantor, and quit 
claim. 

44. What names are given to the parties to a deed? 

They are usually spoken of as the party of the first part, 
the grantor, and the party of the second part, the grantee. 

45. What is the meaning of the term warranty? 

This expression means that the grantor in some way, or 
to some extent, promises to answer to the grantee for his 
own title to the property and to defend him in the posses- 
sion and ownership of the same against any other person 
lawfully claiming the title. 

46. What is a covenant? 

A covenant is a promise by the grantor in behalf of the 
grantee, and pertains to the premises conveyed. 

47. What are the essentials to a deed? 

A deed must be in writing, on parchment or paper ; there 
must be persons able to contract, persons able to be con- 
tracted with, something to be contracted for and apt words 
required by law. It must be signed, and in some states (but 
not in Nev/ York) it must be sealed and witnessed. '' 

48. What is the usual form of a deed? 

A deed may consist of the frllowing parts: Premises, 
habendum, tenendum, reddendum, conditions, covenants, 
conclusions. 

49. What is contained in the premises? 

The names of the parties, the consideration and the 
description of the property conveyed. 

50. How may the consideration be stated? 

Either actually or nominally, that is, the real price may be 
set forth or one dollar may be named as the price. 

51. How must the description be? 

The property to be conveyed must be fully and accurately 
described so that there shall be no mistaking one parcel of 
real property for another. 

52. What are the habendum and tenendum? 
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The habendum is the second part of the deed and the term 
itself means to have and to hold. It sets forth the right 
title or interest that the grantor has to convey to the 
grantee. The tenendum is the third part of the deed and 
describes the grantee's tenure. 

53. What is the reddendum? 

This, if it appear, is the fourth clause of the deed and 
reserves or withholds for the grantor such right or interest 
as may be there set forth. 

54. What arc the conditions? 

In this clause may appear any restrictions which the 
grantor wishes to impose on the grantee in the future use 
of the property. 

55. What are the covenants? 

These are the promises made by the grantor to the 
grantee. They vary in number according to the kind of 
deed executed. 

56. What are they in a full covenant deed? 

In a full covenant deed there are the covenants of seizin, 
of quiet enjoyment, of good right to convey, against encum- 
brances, and of warranty. 

57. What is the meaning of these covenants? 

Of seizin means owner in possession, that the grantor 
has the exact estate that he claims to convey ; of quiet enjoy- 
ment, that the grantee shall not be disturbed in his occu- 
pancy; of good right to convey adds to the covenant of 
seizin the legal ability on the part of the grantor to convey 
title; against encumbrances secures the personal responsi- 
bility of the grantor to discharge or satisfy any mortgages, 
leases, liens, judgments, etc., that may exist as claims 
against the property; of warranty means that the grantor 
will defend the title in behalf of the grantee, his heirs or 
assigns, against any one lawfully claiming the same. 

58. What are covenants running with the land? 

They are covenants which are connected with and con- 
cern the land conveyed and the title thereto, as covenants 
of warranty and the like. 

59. Do these covenants pass under a subsequent deed 
of the land without express mention? 

They do. 
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60. Against whom can an action be maintained for a 
breach of a covenant running with the land? 

Against any former owner of the land who, upon the 
conveyance of the land, made such covenant. 

61. What arc the conclusions to the deed? 

These include the intestimonium clause together with 
the signing, sealing and witnessing. 

62. How does a simple warranty deed differ from a war- 
ranty deed full covenant? 

They differ in the number of covenants, the simple war- 
ranty deed having but the one covenant of warranty, while 
the full covenant has all five. The latter is the better form 
since it gives more protection to the grantee. 

63. What is the chief feature of the deed with a covenant 
against the grantor? 

A deed of this form is executed when the grantor is will- 
ing to answer for any default or wrongful act on his own 
part in the handling of the property but is not willing to be- 
come responsible for the fraud or neglect of a former owner. 

64. What is the purpose of a quit claim deed? 

This is the form of deed to be used in the sale of one of 
the lesser estates, as the conveyance of a widow's dower, 
and may be made either with or without covenants. It also 
differs from the warranty deed in the words of conveyance, 
for example would use the words "quit claim" instead of 
the words "grant and convey." 

65. Who signs a deed? 

A deed is a unilateral contract, that is, a one-sided con- 
tract, the grantee is merely passive in its execution, the 
grantor alone signs. 

66. How shall a deed be signed? 

In the proper place, usually at the end, and in most states 
with ink. If the grantor cannot write he may make his 
mark and some one signs for him. To the signature a seal 
is in some states affixed. 

67. What may be used for the seal? 

This is regulated somewhat by statute. In some states 
melted wax or the colored paper wafer must be used. In 
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others a circle or square may be made with the pen and the 
word "seal" written within, or the letters L. S. may be writ- 
ten or printed upon the deed. 

68. What is implied from the use of the seal? 

While formerly it was used for the signature, it is now 
said to imply consideration. 

69. Who may act as witness to the signing of a deed? 

Any one of sufficient age and intelligence, who has no 
personal interest in the deed itself, may witness the signing. 
A minor may be a witness. Some states require one wit- 
ness, others two. 

70. What is the next step in the execution of a deed? 

If the deed is to be recorded the grantor must have his 
acknowledgment taken. 

71. What is acknowledgment? 

The formal act of the grantor in going before a desig- 
nated public officer and there stating under oath that of his 
own free will he executed the above instrument, is known 
as acknowledgment. 

72. How is the evidence of this statement preserved? 

At the end of the deed, mortgage, etc., there is ordinarily 
a blank form ready to fill out, to which form the officer 
attaches his signature and official seal, if any, as evidence of 
the proper acknowledgment. The deed may be delivered 
to the grantee either before or after acknowledgment. 

73. What is the purpose of acknowledgment? 

This act serves to establish the genuineness of the signa- 
ture and the intention of the grantor to be bound. It mili- 
tates against fraud, and also qualifies the instrument for 
record. 

74. How is a real estate conveyance recorded? 

In some office provided for that purpose in each county, 
an exact copy of the instrument is made upon books of 
record. In most states such record is made in the county 
clerk's office 

75. When is a deed said to be recorded? 

The copying in detail is not usually essential to the valid- 
ity of the record, but it is said that the instrument is 
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recorded at the moment when it is received for recording 
by a legally authorized official. In some states the instru- 
ment, upon being received for record by a proper official, 
is said to be recorded from the date of its execution. 

76. What are some purposes of such record? 

Should the original copy of the instrument be lost, 
destroyed or stolen, there will usually remain the copy in 
the office of record by which the lawful owner of the prop- 
erty may establish his title. In case there should be more 
than one claiming title to the same property through a deed 
of conveyance, and yet all acting in good faith, the convey- 
ance first recorded will take first claim. 

Again, offices of record are, to an extent, open to the 
use of the public for the purpose of ascertaining the per- 
fection or imperfection of a title. This is a great means of 
safety to any one desiring to purchase or to take a mort- 
gage upon real property. Unrecorded conveyances will not 
prevail as against innocent purchasers who subsequently 
secure title and record their conveyance thereof. 

Furthermore, under the law, a certified copy of the record 
of the deed can be used in evidence in any court with the 
same effect as if the original were produced. 

77. What is a mortgage? 

A real estate mortgage is a form of deed whereby title 
to real property is conveyed conditionally for the security 
of a debt or other obligation. 

78. What are the parties to a mortgage called? 

The party of the first part is called the mortgagor, the 
party of the second part the mortgagee. 

79. What is the immediate purpose of a mortgage? 

A mortgage is given as security for a debt contracted, 
or for the securing of a loan of money. 

80. How does a mortgage differ from a deed? « 

A deed is given for the purpose of conveying title con- 
ditionally or unconditionally, while the purpose of the 
mortgage is to secure the payment of a debt or the perform- 
ance of some obligation. 

They differ materially in form, the mortgage setting forth 
the amount of the debt to be secured, the time and manner 
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of payment of principal and interest, contains a clause 
known as the defeasance clause, which states that the mort- 
gage shall be void in case the debt be paid, and also com- 
monly contains insurance, tax and assessment clauses. 
These state how much insurance shall be carried, who shall 
bear the expense of the same, and fixes the liability for the 
payment of all taxes and assessments. In many states the 
mortgage may contain a clause stating the time and manner 
in which the tiolder of the mortgage may proceed to collect 
the amount of the debt in case the mortgagor shall fail to 
make proper payment thereon of either principal or inter- 
est, or otherwise fail to comply with the terms of the mort- 
gage. 

81. Should a mortgage be acknowledged? 

Like a deed, if the instrument is to be recorded it must 
be acknowledged. 

82. What is the purpose of recording a mortgage? 
The object is to establish priority of title, and here, as 

in a deed, all parties acting in good faith, the mortgage 
first recorded has first claim. Also, as in a deed, a copy 
of the mortgage is preserved in a safe place of keeping and, 
in addition to this, prospective purchasers may acquaint 
themselves with the condition of the title to any particular 
property. 

83. Can an absolute deed be shown by parol to be in the 
nature of a mortgage? 

It can but the proof that such is the case must be clear. 

84. What is the method of transferring a mortgage? 
This is done by assignment and delivery, and the assignee 

takes only the same right or interest in the property that the 
mortgagee had. An assignment should be executed, 
acknowledged and recorded in the same manner as a mort- 
gage. 

85. Cam a real estate mortgage be lawfully assigned with- 
out a written assignment properly executed? 

It can by mere delivery. This method of assignment, 
however, although lawful, is not advisable. 

86. Can the same property be mortgaged more than once? 
Successive mortgages may be given whenever a person 
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is willing to make a loan to be secured by the already mort- 
gaged property. 

87. Can mortgaged property be sold? 

Mortgaged property may be sold in one of two ways, 
either subject to the mortgage or the buyer assumes the 
mortgage. In the first case the buyer becomes in no way 
responsible to the mortgagor. In the second case should 
the buyer permit the property to be sold to satisfy the mort- 
gage and the price received be not sufficient to do so, the 
buyer who assumed the mortgage is personally and pri- 
marily responsible to the mortgagor for the balance, and an 
action may be brought against him to recover the same. 

88. What rights has a mortgagor in the mortgaged prop- 
erty? 

Necessarily the right to the possession and use of the 
premises mortgaged, and in addition to this, the right 
known as "equity of redemption." This latter is the right 
which the mortgagor has to some further time after the 
maturity of the debt in which to make payment and thus 
redeem the title. This right may be assigned with the 
mortgage. 

89. What is done if the mortgagor fails to pay the mort-* 
gage? 

The mortgage is then foreclosed. This is a form of pro- 
cedure by which the property is put to public sale and the 
proceeds are applied to the payment of the debt and the 
expenses of the sale. If there be any balance after the pay- 
ment of the above it belongs to the mortgagor. 

90. Under w)iat circumstances does a grantee of real 
property, upon which there exists a mortgage, become per- 
sonally liable for the payment of the mortgage? 

Only when in the deed accepted by him he expressly 
assumes and covenants to pay the mortgage. He does not 
become personally liable for the payment of the mortgage 
by simply taking a deed of the mortgaged realty. 

91. How is a mortgage foreclosed? 

One method of procedure is to ask a court having juris- 
diction to grant a decree directing the property to be 
put to sale in case payment should not be made within a 
certain time. The period of time to elapse is often fixed by 
statute. 
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Another method that is provided in some states is to per- 
mit the mortgagee, when the mortgagor is in default, to 
take peaceable possession of the premises. Then after a 
certain period of time set by law, should the mortgagor 
still fail to pay, the title passes to the mortgagee. 

It is probably allowed in many states to insert in the 
mortgage a power of sale. This permits the mortgagee to 
sell the property at public auction after a certain number of 
days from the time the debt becomes due and the mortgagor 
fails to pay. By this manner a settlement of the debt is 
more promptly reached than by foreclosure proceedings. 

92. What must the mortgagee do if he takes possession 
of the premises at any time before the debt is paid? 

In this case the mortgagee must account to the mort- 
gagor for all rents or profits that may or should accrue dur- 
ing his possession of the premises. 

93. What instrument usually accompanies the mortgage? 

A bond or note for which the mortgage is said to be given 
as security. 

94. What is the advantage of this bond or note? 

This is a personal obligation apart from the mortgage, 
and should foreclosure fail to secure the full payment of the 
debt, the mortgagee may sue on the note or bond for the 
balance. 

95. If the mortgage be given without a bond or note, or 
any covenant to pay, what is the nature of the claim? 

The instrument only represents a lien on the property 
therein described, and should the premises not sell for suffi- 
cient to pay the debt, the mortgagee has no further claim 
against the mortgagor for the balance. 

96. For what amoimt is the bond or note usually given? 

Generally for twice the amount of the debt, but no 
more than the actual debt, including interest, costs, etc., 
can be collected. 

97. What instrument is executed as evidence of the dis- 
charge of the mortgage debt? 

What is known as a discharge of mortgage is prepared. 
This is executed in the same manner as a deed or mortgage 
and should be acknowledged and recorded. This should 
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be prepared by the mortgagor and presented to the mort- 
gagee for his signature at the time when the mortgage is 
paid off. 

98. What are fixtures? 

They are articles which were chattels, but which, by be- 
ing affixed to the realty by some one having an interest in 
the soil become a part of it. 

99. What are the usual tests for determining what are 
fixtures? 

There are three facts to be considered: (i) Whether they 
have been actually annexed to the realty or to something 
appurtenant thereto, (2) whether the articles are adapted 
to the use or purpose of that part of the real estate with 
which they are connected and (3) whether or not when the 
articles were put on the real estate or annexed thereto it 
was with the intention that the same should remain perma- 
nently to be used with the real estate. 

100. How is this intention ordinarily ascertained? 

By the nature of the article annexed, the relation of the 
party making the annexation, the structure and mode of 
annexation, and the purpose or use for which the annexa- 
tion has been made. 

loi. Can a tenant remove fixtures which he has annexed 
to the real property during his term for the purposes of his 
trade or business? 

He can. 

102. When fixtures are removable, at what time must 
they be removed? 

Before the expiration of the tenant's term. If the term 
is uncertain they must be removed within a reasonable time 
after it has expired. 

103. For what length of time is the real property of a 
decedent subject to sale for the payment of his debts? 

For the period of three years after the issuance of letters 
upon his estate. 
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"Misrepresentation in an application will render the policy 
voidable at the option of the insurer" 

1. What is insurance? 

Insurance is a contract to indemnify the insured against 
pecuniary loss arising from an uncertain event. 

2. What are the kinds of insurance? 

Fire, Life, Marine, Accident and Fidelity are some of the 
most common varieties of insurance. 

3. How are the companies classified? 

Into stock, mutual, and "stock and mutual" companies. 

4. How do these companies differ? 

The stock company is based on a cash capital represented by 
shares of stock of a certain value each. The owners of the 
stock must bear all losses and in return are entitled to all the 
profits. The mutual company is made up simply of the persons 
having insurance in the company, and to these persons losers 
look for indemnity in case of loss. The insured bear all the 
losses and take all the profits. 

The "stock and mutual" company is similar to both the 
others. It has some permanent fund in addition to the pre- 
miums paid in by the ones insured and distributes a portion 
of the profits to the owners of this permanent fund. The 
remainder is divided among the insured. 

5. What is the instrument called that sets forth the terms 
of the contract between the insurer and the insured? 

This is known as the policy. 

6. What are the chief provisions of this contract? 

There will appear the names of the parties, a description 
of the subject insured, the amount of insurance, the 
premium to be paid, the time during which the contract is 
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to continue, usually stated to the exact hour of the day, a 
statement of just what contingencies are insured against 
or from what losses the insurer shall be exempt, and usually 
many other conditions and statements. 



Fire Insurance. 



7. What is Pire Insurance? 

Fire Insurance is an undertaking on the part of the insurer 
to indemnify the insured against loss to property by fire 
or kindred causes. 

8. Who may insure property? 

Any one, who by the destruction or injury of the property 
would thereby suffer a pecuniary loss, may ordinarily insure 
the same. 

The owner, a mortgagee, a lessee who is entitled to the use, 
one or all, may insure the property. This right to insure is 
called an insurable interest and it requires the person to have 
some beneficial, legal or equitable interest in the property. The 
companies guard against the sum of such insurance reaching 
a total of more than the value of the property. 

9. What is the effect if the insured has no insurable inter- 
est in the property? • 

The insurance is void. 

10. When does an insurable interest cease? 
Whenever, by the damage or destruction of the property, 

the policy holder would suffer no loss his insurable interest 
is said to be forfeited. 

The owner or mortgagee may insure property, but a sale and 
conveyance of title or the discharge of the mortgage, would 
forfeit the policy and no recovery of damages could be had 
in case of loss. 

11. What are the premises in a policy? 

The premises is that clause in the policy which describes the 
property to be insured. If it be a building or buildings, a state- 
ment of the material of which composed, the use to which it is 
put, the structure and use of adjacent buildings, the insurable 
interest which the insured has whether of ownership or 
otherwise, what previous insurance is on the property, and 
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any other statements that may be essential to this portion 
of the policy. 

12. What is the risk? 

This is defined to be the danger of loss from any cause 
against which the company insures. In Fire Insurance it is 
the danger of loss from fire or any legitimate means used in an 
effort to extinguish the fire. The destruction of a building by 
the use of explosives is often necessary to secure the control of 
a fire, and is one of the dangers or risks insured against. 

13. What should the insured party do in case of a change 
in the use or occupancy of the property? 

If such change should in any way enhance the risk the 
consent of the company should be secured in advance, 
otherwise the policy holder may forfeit his policy. 

14. In case of loss to how much insurance is the policy 
holder entitled? 

The intention is that the policy shall offer protection to its 
face value. No greater amount will be paid. If the loss be 
less, the actual loss will be paid. 

15. If a partial loss be paid, how much insurance 
remains? 

Only the balance of the face of the policy remains and in 
case of a subsequent loss, no matter how great, no more than 
this balance will be paid. 

16. In what manner is insurance secured on valuable 
buildings? 

Usually by insuring in a number of different companies. 
Many and small risks, rather than few and large ones, make 
a better distribution of losses, hence the common rule with the 
companies that they will not take any one extremely large 
risk. 

17. Can a company reinsure property? 

If the company has a sufficient interest in the property to 
entitle them to a reinsurance, it may distribute a large 
risk in this manner and may also realize a pecuniary gain by 
reinsuring at a lower rate of premium than it receives. 

18. What are the obligations of the reinsurer? 

They are the same as that of the original insurer. If, for 
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any reason the original policy is void, the reinsurance will 
also be void. 

19. What is the rule of recovery if a loss is to be dis- 
tributed among different companies? 

That each shall pay its proportionate share. 

20. Can a policy holder surrender his pplicy? 

In case this is done the insured is entitled to have refunded 
to him a portion of the unearned premium. 

This is probably done most frequently when from some 
cause the policy holder is about to forfeit his insurable in- 
terest. 

21. Can the company cancel the policy? 

Should the risk become undesirable, or if from any reason 
the company should wish to cancel the policy, they may do so 
by refunding to the insured the unearned premium. 

22. If a Hre is caused by the negligence of the insured, is 
the company relieved from bearing the loss? 

If a property holder were known to be notoriously negligent, 
it would seem to be the duty of the company to refuse the risk 
rather than to attempt afterward to plead negligence as a de- 
fense to payment. 

As a matter of law a company is not permitted to plead 
the negligence of the insured unless there be fraud involved. 

23. What is the manner of adjusting a loss? 

Sometimes property is insured and no valuation is placed 
on the property, and in that case if a loss is to be paid the dam- 
age must be estimated by appraisement at the time of the fire. 
It is of course necessary that this appraisement be made by dis- 
interested parties. 

If a value is set forth in the policy, and the loss be that 
amount or more, the entire face of the policy must be paid. If 
the loss be only partial, then such amount as the agent of the 
company and the owner may agree upon will be paid. 

24. In making application for insurance what is required 
of the applicant? 

That all questions asked by the company concerning the 
risk shall be answered truthfully. If these questions be put in 
the form of statements in the policy they become war- 
ranties. 
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25. What is the effect if the warranty is untrue? 

It vitiates the policy, whether the warranty was material 
or not. 

26. What is the consequence if upon the application for 
the insurance the insured makes a false representation? 

If the representation is material, and is not substantially 
true, it avoids the insurance. 

27. What is the legal effect of a fraudulent concealment 
of a material fact by the insured? 

It also avoids the insurance, provided that the fact is un- 
known to the insurer. 



Life Insurance. 

28. What is Life Insurance? 

A contract for the payment to a designated beneficiary 
of a fixed sum at the death of the insured, or to be paid after 
the lapse of a certain period of time. 

29. Who may take out Life Insurance? 

Ordinarily any one who by the death of the insured would 
suffer a pecuniary loss. 

30. What are the kinds of Life Insurance companies? 

They are either stock, mutual, or "stock and mutual." Even 
in those companies which are purely stock in their organiza- 
tion, there is the feature of the mutual company, that is, an 
intention to share a portion of the profits with their policy 
holders. 

31. What is the object of Life Insurance? 

If the policy be payable at the death of the insured, the chief 
purpose is protection or indemnity to the one in whose favor 
the policy is made. If, as in many policies, the sum be paya- 
ble when the insured reaches a certain age, then the object 
attained by the insurance is investment as well as pro- 
tection. 

32. What are two of the most common methods of taking 
out Life Insurance? 

One is known as the life policy, by which plan the insured 
pays a certain sum per annum until his death. By the 
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other method the policy is known either as a paid-up life 
policy or an endowment policy. • Under this plan the insured 
pays his premium each year for a certain number of years, 
after which no more payments are to be made. The com- 
pany will at that time pay to the insured the cash value of 
the policy, or the policy holder may leave the amount as 
so much paid-up insurance. These two policies serve to 
illustrate the objects of life insurance as mentioned in ques- 
tion number thirty-one. 

33. What term is applied to the person in whose favor the 
policy is made? 

He is usually known as the beneficiary, and may be either 
the insured or some one in whom the insured has a personal 
interest and for whose benefit the insurance is taken. 

34. What are some features of the life insurance policies? 

The policies in use at the present time are non-forfeitable 
after certain annual payments are made, usually three, while 
formerly if the holder failed at any time to pay the premituns, 
the insurance was lost. After three annual payments are made, 
the policy holder is permitted to share in the profits of the com- 
pany by having a deduction made in the amount of the annual 
premium. This is what is known as participation and gives 
to the stock company a feature of the mutual company, that 
is, the members share in its profits to some extent. 

35. What are the restrictions usually contained in 
policies? 

It is very commonly provided that if the insured be put to 
death in punishment of crime that the policy is void. Suicide 
will avoid the policy if there be a clause to that effect or if it 
can be shown that the suicide was planned by a sane person to 
provide for the beneficiary. Policy holders are forbidden to 
travel or live in certain districts, as the fever districts of the 
South, or to enlist in the army or navy without the company's 
consent. 

36. How does the insurable interest in Life and Fire In- 
surance differ? 

In Fire Insurance, the insurable interest must not only exist 
at the time when the policy is taken out, but must continue 
up to the time of loss to entitle the holder to recovery. 

In Life Insurance it is sufficient if the insurable interest 
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exists at the time when the policy is taken out. A creditor 
may insure the life of a debtor, and a payment of the debt , 
before all the conditions of the policy have been fulfilled 
will in no wise deprive the creditor of his rights or benefits 
in the insurance. 

37. When can a person insure for his own benefit the life 
of another? 

When he has some interest in the life of another, as where 
the relations of parent and child, husband and wife, debtor and 
creditor, and the like exist. 

38. What is the effect where, in the written application, 
certain questions are left unanswered? 

The company is deemed to have waived the answers by issu- 
ing the policy. 

39. Can a policy be assigned? 

If there be no law, or no rule of the company forbidding it, 
a policy may be assigned if the insured is also the bene- 
ficiary. Where the policy names a different person as 
beneficiary it could not be assigned. 

40. In case of death what is required by the companies? 

That notice be given promptly and satisfactory proof fur- 
nished of the death of the insured. The certificate of the 
attending physician is usually conclusive evidence of the latter. 

41. In a purely mutual company how are losses paid? 

Should a death occur all the policy holders are assessed in 
proportion to the face of the policies which they hold for a 
sufficient amount to pay the claim. Naturally the amount 
of the assessment will vary with the death rate, the number 
of policy holders, and the respective amounts of their 
policies. 



Accident Insurance. 

42. What is Accident Insurance? 

Accident Insurance is a contract to indemnify a desig- 
nated beneficiary against injury to or loss of life of the 
insured from accident. 

43. What are some advantages of this kind of insurance? 
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To the laborer engaged in hazardous pursuits this will pro- 
vide a fund for the payment of medical attendance, will in some 
measure take the place of lost time, and may furnish for the 
injured, or those dependent upon his labor for support, a 
means of existence during inability to work. 

In case of death or permanent injury, the company will 
pay a gross sum to those entitled to receive the benefit. 

44. How is the payment regulated in case the injury is 
not permanent? 

The policy holder is entitled to receive a certain sum each 
week for a definite time named in the policy. 

45. What condition is usually observed if the injury result 
in death? 

In order to entitle the beneficiary to recover, the death 
must occur within some fixed time stated in the policy. 

46. What notice do the companies require ^in case of in- 
jury or death? 

Proper notice and proof of the death or injury must be 
given before any recovery of payment can be had. 

47. What is an accident in its application to insurance 
policies? 

It means an injury which happens by reason of some vio- 
lence, casualty or vis major to the insured, without his design, 
consent or voluntary cooperation. 



Marine Insurance. 



48. What is Marine Insurance? 

Marine Insurance is a contract to indemnify the insured 
against loss to a ship, cargo or freight, from the perils of 
the sea during a particular voyage or for a fixed period. 

49. What are the perils of the sea? 

Those dangers peculiar to sea voyages, as collisions, 
storms, piracy,* etc. 

50. What two kinds of policies are in use in Marine In- 
surance? 

One IS known as the valued, the other as the open policy. 
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51. What is the peculiarity of each? 

In the valued policy the value is determined beforehand 
and if the policy is taken for the valuation, the actual loss 
must be paid up to that value. But if the amount of the 
policy be only a part of that valuation, then, in case of loss, 
the company shall pay such part of the loss as the insurance 
bears to the valuation. If the valuation is $1,000 and the 
policy be for $500, the company will pay one-half of the loss. 

The open policy insures without a valuation being made. 
If a loss occur, it must be shown by evidence how much the 
vessel or cargo was worth at the time the insurance was 
taken. 

52. What should the policy state? 

It should, if on goods, give the name of the ship and of 
the master in order to identify the subject-matter. 

53. What is a voyage policy and its requisites? 

It is one in which the duration of the risk is limited by 
local termini. In such a case, the policy must designate the 
termini. 

54. What is meant by a time policy? 

It is one which simply designates fixed dates between 
which the risk is to continue and has no necessary reference 
to any voyage. 

55. Under a time policy does the risk continue whether 
the property is at sea or in port? 

It does. 

56. When does the risk begin where the cargo is insured? 

The moment when it is loaded on board. 

57. When docs it end? 

When the goods are safely landed, that is, placed upon 
ordinary wharves, quays or customary landing places. 

58. What matters avoid the policy? 

By misrepresentations as to a material fact connected 
with the risk; by a fraudulent concealment of a material 
fact ; by a breach of an express or implied warranty ; by a 
deviation pr change of voyage ; by illegality. 

59. What warranty is usually implied? 
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That the vessel shall be seaworthy at the time of the com- 
mencement of the risk. 

60. What is the legal effect of a breach of such implied 
warranty? 

If the vessel has not been approved by the insurer it viti- 
ates the policy. 

61. What is the extent of this warranty? 

That the vessel shall be in a fit state as to repairs, equip- 
ment and crew to encounter the ordinary perils of the voy- 
age insured. 

62. Does the fact that the negligence of the master or 
crew contributes to the loss preclude a recovery from the 
insurer? 

It does not. 

63. What is usually inserted in marine insurance policies 
respecting partial loss? 

To prevent disputes arising from trivial subjects of differ- 
ence, it is the general practice to provide in the policy that 
the insurer shall not be liable for any partial loss under 
a certain rate per cent., usually five or«seven per cent. 

64. What is abandonment? 

Where the loss is partial, the insured may surrender to 
the insurer the thing insured and collect the entire insur- 
ance. To entitle the insured to this privilege, the loss must 
be more than one-half of the insurance. 
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"The possession of the tenant is deemed the possession of the 

landlord" 

1. What is the relation of landlord and tenant? 

It is the relation existing where the land of one person, 
termed the landlord, is, by his express or implied assent, 
occupied, in subordination to his title, by another person, 
termed the tenant. 

2. How is that relation created? 

Only by a contract between the parties. 

3. What are the different classes of tenancy? 

(i) Tenancy for life, which is a tenancy so created as to 
exist during, and end with, the life of the tenant or of an- 
other person. 

(2) Tenancy for 3»ears, which is a tenancy so created as 
to begin and end at certain specified dates. 

(3) Tenancy at will, which is a tenancy so created as to 
continue during the will of the parties. 

(4) Tenancy by sufferance, which is the tenancy whereby 
one continues, without agreement, in the possession of land 
after the expiration of an agreed period of possession. 

4. Upon what is the relation of landlord and tenant pred- 
icated? 

(i) Upon use and occupation by the tenant with the 
landlord's consent. 
(2) Upon a lease. 

5. What is a lease? 

A lease is a grant of an interest in land, for life, for years 
or at will, leaving a reversion in the grantor. 

6. Does the law require a lease to be in writing? 

It does, unless the lease be for a term not exceeding one yean 

7. What ought a written lease to contain? 

No unvarying form is required, but it should contain the 
names of the parties, a description of the premises rented, 
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the duration of the tenancy, the rent to be paid and the time 
of payment, the covenants, if any, the date of execution 
and the signatures of the parties. 

8. When does a written lease take effect? 

Upon delivery. 

g. Upon what covenants is the landlord liable to his 
tenant? 

Only upon such as are expressly contained in the lease, 
except that in every case the law implies a covenant of quiet 
enjoyment — that is, that the tenant, after once gaining pos- 
session, shall not be evicted by a paramount title. 

10. Name some of the express covenants on the part of 
the landlord which are frequently inserted in leases? 

(i) To put the tenant into possession; 

(2) To make repairs; 

(3) To renew the lease at its expiration ; 

(4) To permit the tenant to remove fixtures erected by him. 

11. Name some of the express covenants on the part of 
the tenant which are frequently included in leases. 

(i) To pay rent; 

(2) To make repairs; 

(3) To permit the posting of a notice "to let;" 

(4) To pay taxes ; 

(5) Not to assign or sublet without the landlord's consent. 

12. What is an assignment of a lease? 

It is a transfer by a tenant of a whole or a part of his 
interest in land, for the entire balance of his term, to a third 
person, termed the assignee. 

13. What is sub-letting? 

It is a transfer by a tenant of a whole or a part of his 
interest in land, for less than the entire balance of his term, 
to a third person, termed the sub-tenant. 

14. May the landlord recover from an assignee or a sub- 
tenant the rent which the tenant agreed to pay? 

Never from a sub-tenant, and only from an assignee who 
is in possession of the land. 

15. What is rent? 

It is a valuable consideration which the tenant agrees 
to pay to the landlord for the possession of the land. 
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1 6. In an action by the landlord to recover rent» may the 
tenant plead, as a defense, a breach by the landlord of his 
covenant to repair? 

No ; but the tenant may interpose, as a counterclaim, the 
damages which he sustained from such a breach of covenant. 

17. What is the measure of the tenant's dwnages for such 
a breach? 

The difference in the rental value of the premises with 
and without the repairs ; or, if the tenant actually made the 
stipulated repairs himself, the necessary expenditures made 
by him therefor. 

18. Upon the termination of the tenancy, who is entitled 
to the emblements? 

If the duration of the tenancy was for an indefinite term, 
the emblems go to the tenant; otherwise, to the landlord. 

19. Upon the termination of the tenancy, who is entitled 
to the fixtures erected by the tenant? 

The landlord, except where the parties have expressly 
agreed that the tenant may remove them. And, in the latter 
case, unless the tenant exercises his right at or before the 
end of his term, if definite, he will generally be held to have 
waived it ; if the term was indefinite, he must remove them 
within a reasonable time after the end thereof. 

20. Who is liable to third persons for damages resulting 
from a dangerous condition of the premises? 

If such a condition existed before the commencement of 
the tenancy, the landlord alone is liable, even though the 
tenant may have covenanted to make repairs. 

But for a dangerous condition arising after the com- 
mencement of the tenancy the tenant is liable and, also, the 
landlord if he covenanted with the tenant to make repairs. 

21. Who is liable to third persons for the existence of a 
nuisance upon the premises? 

If the nuisance existed at the commencement of the ten- 
ancy the landlord is liable; otherwise, the tenant. 

22. How may the relation of landlord and tenant cease? 
(i) By expiration of the term; 

(2) By merger, which is effected when the landlord's 
reversion is conveyed to the tenant, or where the tenant's 
interest is conveyed to the landlord ; 
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(3) By eviction, which is an exclusion of the tenant from 
the possession or beneficial enjoyment of the whole or a part 
of the premises ; 

(4) By forfeiture, which is the loss to the tenant of his 
right to possession, consequent upon his breach of a duty 
to his landlord; 

(5) By destruction of or injury to the premises, without 
the fault of the tenant, rendering the premises untenantable ; 

(6) By surrender, which is a yielding up by the tenant 
of an unexpired term to the owner of the reversion; 

(7) By notice to quit. 

23. May a surrender be effected by the act of the tenant 
alone? 

No, there must be an acceptance by the owner of the 
reversion. 

24. When and by whom must a notice to quit be given? 
A notice to quit is required only to terminate a tenancy 

of uncertain duration. It is given by the landlord to the 
tenant, and, to terminate a tenancy at will or by sufferance, 
a written notice of thirty days is required. A tenant need 
never give to his landlord notice of his intention to quit. 

25. Where a tenant continues in the possession of prem- 
ises after the expiration of definite term, what are the rights 
of the landlord? 

(i) He may treat the tenancy as renewed at the same 
rent for another term equal to the term just expired ; except 
that where the original term was for a year or more, the 
renewed term will be for one year only ; or 

(2) He may treat the tenant as a trespasser and remove 
him by summary proceedings. 

26. What are summary proceedings? 

A statutory procedure whereby a landlord may sum- 
marily recover the possession of premises from a tenant 
who holds over after the expiration of the term of his ten- 
ancy; or after default in the payment of rent; or after the 
expiration of the time specified in a notice to quit there- 
tofore given. 

27. In New York state what is the longest term for which 
a lease of agricultural lands is permitted? 

Twelve years. 
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''Private rights yield to public good." 

1. What is a highway? 

A highway is a thoroughfare which is used by the pubHc. 

In New York State the word is held to mean a road 
opened through the country upon land, for the travel of 
persons with their animals and vehicles. 

2. How is land acquired for a highway? 

(i) By a dedication by the owner, accepted by the 
public ; 

(2) By the eminent domain. 

3. How may land be dedicated for a highway? 

(i) The owner may grant to the public an easement of 
travel, and such grant must be accepted by the public. 

(2) The owner may permit the public to use the land as 
a highway for a period of twenty years or more, where- 
upon the public will acquire an easement of travel by pre- 
scription. 

4. How may land be acquired by the eminent domain for 
a highway? 

The Court, with the aid of commissioners appointed by 
it, determines, upon notice to the owner, the necessity for 
the highway ; the highway is laid out ; a map thereof is filed ; 
and the owner is compensated by the public for the ease- 
ment which it has thus acquired in his land. 

5. What estate has the owner in land which has been 
acquired for a highway? 

He owns the fee of the land, subject to the public's ease- 
ment of travel. 

6. In New York state upon whom is the duty of creating 
and maintaining highways imposed? 

Upon the towns. 
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7. Through what officers do the towns perform this duty? 
Through commissioners of highways, who are aided by 

overseers of highways, or pathmasters, appointed hy them. 

8. Who is liable for damages resulting from defective 
highways? 

The town; but the commissioner of highways is liable 
to the town for any damages which it may have been com- 
pelled to pay, if the defect was due to his negligence. 

9. How may a highway be discontinued? 

(i) By non-user by the public for a period of six years. 
(2) By surrender by the public of its easement of travel 
thereon. 

10. What effect has the discontinuance of a highway 
upon the title of the owner of the land? 

His title becomes absolute. 
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"So use your own as not to injure another" 

1. What is a nuisance? 

A nuisance is such an unreasonable, unwarranted or un- 
lawful use by a person of his own property as produces 
material and unnecessary damage or annoyance to his 
neighbor. 

2. Into what classes are nuisance divided? 

(i) Public, resulting from an invasion of the rights of the 
community generally, and causing no special injury to one 
person more than to another; 

(2) Private, resulting from the invasion of the rights of 
one or a few persons only, and causing special injury to 
them, but not to the community at large. 

3. Name some of the frequent sources of nuisances. 

Livery stables, slaughter houses, bone-boiling or tallow- 
rendering establishments, pigsties, brothels, brick kilns, 
vicious animals running at large, powder magazines and 
encroachments upon one's land. 

4. Is the question whether given conditions constitute a 
nuisance one of law or of fact? 

It is always a question of fact to be determined by a jury 
from all the circumstances. 

5. What is the test as to whether a given use of one's own 
property constitutes a nuisance? 

The test is not whether the use causes injury to a neigh- 
bor's property, or that the injury was the natural conse- 
quence of the use, or that the use is in the nature of a 
nuisance; but it is as to whether the use is a reasonable 
exercise of the dominion of the owner over his own prop- 
erty, having regard for all the interests affected, his own 
and his neighbor's, and also having in view public policy. 
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6. May a given use amount to a nuisance in one locality 
and not in another? 

Yes ; for example, a slaughter-house conducted in the resi- 
dential part of a municipality would be a nuisance, but not 
bo if carried on beyond the corporate limits. 

7. What are the remedies against a public nuisance? 

(i) The maintenance of a public nuisance being a crime, 
the party guilty thereof may be prosecuted by indictment ; 

(2) Any person may enter upon the property of another 
and summarily abate a public nuisance maintained thereon, 
provided he occasion no breach of the peace in so doing. 

8. What are the remedies against a private nuisance? 

(i) An action at law by the person aggrieved to recover 
the damages sustained by him down to the time of the com- 
mencement of the action ; 

(2) A suit in equity to restrain the further continuance 
of the nuisance, with or without a recovery of the damages 
sustained by the person aggrieved down to the time of the 
trial of the action. 

9. Is it a defense to an action .for nuisance that the nuis- 
ance was maintained without negligence, or under legisla- 
tive sanction? 

It is not. 

10. What is the measure of damages in an action for a 
private nuisance affecting property? 

The difference in the fair rental value of the property 
with and without the presenc;e of the nuisance. This rule 
applies whether the property affected be in the possession 
of the owner or of a tenant. The right of action always be- 
longs to the owner, except where the nuisance commenced 
during the occupancy of a tenant, to whom alone in such 
case the right of action belongs. 

11. What is the measure of damages in an action for pri- 
vate nuisance affecting bodily comfort? 

It is for a jury to say what, under all the circumstances, 
the plaintiff ought to have and what the defendant ought to 
pay, in money, in view of the discomfort or annoyance to 
which the plaintiff has been subjected by the nuisance. 
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"Marriage has its sentimental and business sides/' 

1. What is the basis of the relation of husband and wife? 

Marriage. 

2. What is marriage? 

It is a contract between one man and one woman to live 
together in conjugal union. 

3. How must a marriage be solemnized? 

(i) By either a clergyman or magistrate, in the presence 
of whom and of at least one other witness the parties must 
solemnly declare that they take each other for husband and wife. 

(2) By a present, mutual agreement between competent 
parties to take each other for husband and wife, which 
agreement need not be made in the presence of any clergy- 
man, magistrate or witness, nor accompanied by any cere- 
mony. In New York state, however, on and after January 
I, 1902, a marriage contracted as prescribed in this sub- 
division will be invalid, and instead thereof a marriage, if 
not solemnized as prescribed in subdivision (i), must be 
solemnized. 

(3) By a written contract of marriage, signed and 
acknowledged by the parties and at least two witnesses, 
stating the names and residences of the parties and wit- 
nesses, and the date and place of the marriage, and filed 
within six months after its execution in the office of the 
clerk of the city or town where the marriage was solemnized. 

4. How is the validity of a marriage determined? 

By the law of the place where it was celebrated. If it is 
valid there it is valid everywhere. 

5. What are the husband's personal rights with respect 
to the wife? 

(i) To fix their matrimonial domicile; 

(2) To the wife's services in the household; 

(3) To the wife's* society ; 
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(4) To the wife's love, honor and obedience. 

6. What are the wife's personal rights with respect to the 
husband? 

(i) To be cherished, protected and maintained by the 
husband in their matrimonial domicile. 
(2) To the husband's society. 

7. What are the husband's property rights with respect 
to the wife? 

(i) To curtesy in her real property; 

(2) Where she dies without a will, to one-third of her 
personal property if she leave issue, and to the whole 
thereof if she do not. 

(3) To her earnings, unless she elect to take them. 

In all other respects the property of a wife is absolutely 
hers, and is not subject to her husband's control nor liable 
for his debts. 

8. What are the wife's property rights with respect to the 
husband? 

(i) To dower in his real property. 

(2) Where he dies without a will, to a distributive shart: 
in his personal property, varying with the number and 
degrees of his surviving relatives. 

9. What are the rights of the husband or wife, with re- 
spect to the other, as against third persons? 

(i) Either may recover damages against a third person 
who entices away or alienates the affections of the other ; 

(2) The husband may recover damages against a third 
person by whose fault the wife sustained injuries resulting 
in the husband's loss of her society or services. 

10. What are the liabilities of the husband to third per- 
sons, with respect to the wife? 

(i) For necessaries furnished to the wife for the family, 
even though contrary to his orders ; 

(2) For the ante-nuptial debts of the wife to thie extent 
of property acquired by him from her; 

(3) For torts committed by the wife at his instigation. 

11. What power has a wife to contract? 

She may make any contract and may exercise all powers 
and enjoy all rights with respect thereto, and is liable 
thereon, as if she were unmarried. 

12. May husband and wife contract to alter or dissolve 
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their marriage, or to relieve the husband from his liability 
to support the wife? 
No. 

13. May husband and wife contract to live apart? 

A contract for future separation is void. But a contract 
to separate, followed by immediate actual separation, is valid. 

14. Does a contract made by the wife bind the husband 
or his property? 

No. 

15. May husband and wife convey and transfer to each 
other real and personal property without the intervention 
of a third person? 

Yes. 

16. May a wife sue and be sued for torts committed 
against or by her? 

Yes, the same as if she were unmarried. 

17. May a husband or wife sue the other to recover dam- 
ages for personal injuries? 

No. 

18. What presumption flows from the commission of a 
crime by the wife in the husband's presence? 

That he coerced her to the act. 

19. Where the annual premiums upon insurance upon the 
husband's life for the benefit of the wife are paid out of his 
property, have the creditors of the husband a claim against 
the insurance moneys, after the husband's death, superior 
to the claim of the wife? 

Only upon so much of the insurance as was purchased by 
an excess above five hundred dollars in the annual premium. 

20. Has the husband any rights superior to those of the 
wife with respect to the wife's children? 

No ; they are joint guardians of such children, with equal 
powers, rights and duties in regard to them. 

21. How is the relation of husband and wife terminated? 

(i) By death of either party; 

(2) By a decree of divorce ; 

(3) By a decree annulling the contract of marriage, as 
voidable in its inception. 
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''He who acts through another acts himself" 

1. Define the terms "master" and "servant." 

A master is one who has a right to exercise authority 
over another who is in his employment; the person over 
whom such right may be exercised is a servant. 

2. How is the relation of master and servant created? 
Only by a contract between the parties. 

3. What is the test as to whether that relation exists be- 
tween parties? 

The relation exists where the employer selects the em- 
ploye, may discharge him for misconduct and may direct 
not only what shall be done, but the manner of performance 
in detail. 

4* Distinguish between a servant and a contractor. 

A servant renders personal service to the employer other- 
wise than in the pursuit of an independent calling, and rep- 
resents the employer's will both in the ultimate result of 
the work and in its details. 

A contractor renders service in the course of an inde- 
pendent occupation, and represents the employer's will only 
as to the result of the work and not as to the means whereby 
it is accomplished. 

5. What duties does the master owe to the servant? 

(i) To pay the servant his wages when due; 

(2) Not to discharge the servant without cause before 
the expiration of any agreed term of employment; 

(3) To furnish the servant with a reasonably safe place 
in which, and reasonably safe implements with which, to 
work; 

(4) To exercise reasonable care in keeping such place 
and implements in a reasonably safe condition for the pur- 
poses of business, and, to that end, to make necessary in- 
spection and examination thereof; 

(5) To exercise reasonable care in the selection of com- 
petent and suitable persons to work with the servant, and 
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in employing a sufficient number of persons to do the work 
properly ; 

(6) To disclose to an inexperienced servant such dangers 
in connection with an extra-hazardous employment as are 
not obvious upon an ordinary inspection; 

(7) To make regulations for the safety of his servants 
and to use reasonable means for the enforcement thereof. 

6. What duties does the servant owe to the master? 

To serve the master faithfully within the scope of his 
employment, and to obey all lawful directions of the master 
relative thereto. 

7. Who are fellow-servants? 

They are fellow-servants who are in the employ of the 
same master and under his control, regardless of any differ- 
ence in their grades or lines of work. 

8. What risks does the servant assume in entering into 
employment? 

Such risks as are then known to him, or should be readily 
discernible to a person of his age and capacity, including 
the risk of injury from the negligence of a fellow-servant 
while acting in the discharge of his duty to their common 
master. 

9. Is the master liable to the servant for injuries person- 
ally suffered through such risks? 

He is not. 

10. In what instances is the master liable to the servant 
for the negligence of a fellow-servant? 

Where the fellow-servant's negligence occurred in the 
performance of a duty charged by law upon the master. 

11. For what acts of the servant is the master responsible 
to third persons? 

For all acts or omissions of the servant occurring in the 
apparent course of his employment as such. This includes 
all malicious, willful and negligent acts of the servant, even 
though done without or contrary to the master's direction. 

12. What must be established to make out a cause of 
action against a master for the negligence of himself or of 
his servant? 

(i) Negligence of the master or servant resulting proxi- 
mately in the injury complained of; 
(2) Damage to the person injured; 
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(3) Freedom of the person injured from negligence on 
his own part contributing to the injury. 

13. Is the servant liable to a fellow-servant or to a third 
person who sustains injury through his negligence? 

He is. 

14. Is the servant liable to the master who has been com- 
pelled to pay damages to a third person for injury sustained 
through the servant's negligence? 

He is. 

15. How may the relation of master and servant be termi- 
nated? 

(i) By expiration of the agreed term of service; 

(2) By the completion of the work which the servant was 
hired to perform ; 

(3) By the discharge of the servant ; 

(4) By the servant's abandonment of his employment. 

16. For what causes may a servant be rightfully dis- 
charged? 

(i) Faithlessness; (2) Incompetency; (3) Insubordina- 
tion. 

17. What are the rights of a servant who has been dis- 
charged for cause? 

He may recover for the work which he has actually per- 
formed. 

18. What are the remedies of a servant who has been dis- 
charged without ciause? 

(i) He may rescind the contract and sue the master for 
the value of the services rendered ; 

(2) He may sue to recover, as wages, what was due to 
him at the time of the discharge for services theretofore 
performed, and, as damages for the wrongful discharge, 
what would have been due to him as wages at the time of 
the commencement of the action had he not been dis- 
. charged, less such sums as, in the meantime, he may actually 
have earned, or, by using reasonable diligence to find other 
similar employment, he might have earned. 

19. May a servant who, without cause, quits his master's 
employment before the expiration of an agreed term of ser- 
vice, recover for the wx)rk which he actually performed? 

He may only recover for such installments of wages as, 
by the terms of the contract of employment, became due 
and payable to him before he left the master's employ. 
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''What comes first in time is best in law/' 

1. What is a trade-mark? 

It is a device adopted by one to designate a business in 
which he is engaged, or a commodity in which he deals, and 
to distinguish them from those of others. 

2. What are the purposes of a trade-mark? 

(i) To secure to him who has brought into the market 
a superior article of merchandise, the fruit of his industry 
and skill; 

(2) To protect the public from imposition, by furnishing 
some guaranty that an article, purchased a.s the commodity 
dealt in by one who has adopted a trade-mark therefor, is 
genuine. 

3. What are the requisites of a valid trade-mark? 
(i) User in a lawful business; 

(2) Attachment to the commodity as to which it is used ; 

(3) Distinctive identification of the origin or ownership 
of such commodity. : 

4. What may be used as a trade-mark? 

A device or symbol; a fictitious name; arbitrary words ;i 
letters; numerals; the name of the proprietor, inventor or 
maker ; a business or firm name. 

5. What, restrictions are placed upon the descriptive 
nature of a trade-mark? 

It must not ordinarily characterize or describe the quality, 
grade or material of the commodity as to which it is used. 

6. What may not be used as a trade-mark? 

Marks or words denoting the process of manufacture, the 
purpose or use, the constituent ingredients, or the relative 
excellence of the commodity ; a color ; the shape of the com- 
modity or of the package containing it; marks or words 
already in use ; geographical words. 

7. How is the right to tise a trade-mark acquired? 
By priority of user. 



Digitized by CjOOQ IC 



TRADE-MARKS 199 

8. Does the right to use a trade-mark depend upon regis- 
tration? 

It does not. 

9. Is there a uniform federal statute regulating the regis- 
tration of trade-marks? 

Yes, but it is applicable only to marks used in commerce 
with Indian tribes or foreign nations. 

10. Is the registration of trade-marks a subject of statu- 
tory regulation in the several states? 

It is in many of the states, but not in New York, and this 
legislation in the different states is far from uniform. 

11. What is the advantage of registration? 

It is prima facie evidence of the ownership of the trade- 
mark registered, but is not conclusive as to a party's right 
to the exclusive use thereof. In some states registration 
is necessary to lay the foundation for criminal prosecution 
for an infrmgement. 

12. What are the remedies for an infringement of a trade- 
mark? 

(i) A criminal prosecution in such states (including New 
York) as have enacted penal statutes against such infringe- 
ments ; 

(2) An action at law in which the plaintiff must allege 
and prove an intent on the part of the defendant to defraud 
the plaintiff or the public, and in which the plaintiff may 
recover the actual damages sustained by the infringement,, 
together with primitive damages. 

(3) A suit in equity to restrain a further infringement and 
^ to compel the defendent to account for such profits as he 

may have made therefrom. 

13. What defenses are usually interposed to actions for 
an infringement of a trade-mark? 

(i) That the plaintiff had no title to the exclusive use 
of the trade-mark. 

(2) That the acts of the defendant did not constitute an 
infringement. 

14. How may the right to the use of a trade-mark be lost? 
(i) By assignment or transfer with the business or arti- 
cle as to which it is used ; 

(2) By unreasonable delay in prosecuting others for an 
infringement , 
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"A will is to be construed according to the intention of the 

testator," 

1. How may property be disposed of after the death of 
the owner? 

In two ways. By a will made by the owner and carried 
out by the executor or by an administrator appointed by 
law. 

2. What court has jurisdiction in matters pertaining to 
estates? 

It is usually known as the probate or surrogate's court. 

3. What is a will? 

A will is the statement of a competent party making dis- 
position of real or personal property to take effect after 
death. 

4. What are the parties to the will called? 

The testator is the one making the will, the donee is the 
one receiving the property. 

5. How do the terms legacy, bequest and devise apply 
in connection with wills? 

If the property be personal, the disposal of it is known 
as a legacy or bequest; but such disposal of real estate is 
<:alled a devise. 

6. What two kinds of wills are there? 

Those that are written and those that are unwritten. 
The latter is called a nuncupative will. 

7. When is an unwritten will sufficient? 

An unwritten will at common law is sufficient for the dis- 
posal of personal property only and may be used by the 
testator when in the presence, apparently, of immediate 
death and there is no opportunity to make a written will. 
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8. What persons are permitted to make unwritten wills? 

In most states soldiers engaged in actual military ser- 
vice, and seamen while at sea, are the only classes permitted 
to make unwritten wills. 

9. Must a will be technical in form? 

Usually no technical form is necessary, yet certain re- 
quirements imposed by law must be observed in order that 
it may be properly executed. A will must be subscribed 
by the testator at the end thereof, and such subscription 
must be made or acknowledged by the testator in the pres- 
ence of two or more witnesses. If he cannot write he must 
make his mark or sign by some one guiding the pen in his 
hand. After the testator has made or acknowledged his 
subscribed signature, in some terms he must declare the 
instrument to be his last will and testament, and must re- 
quest the witnesses to sign their names as attesting wit- 
nesses, which the witnesses must do in the testator's 
presence. 

10. What is an executor? 

An executor is one named in the will by the testator to 
carry out the provisions thereof. 

11. What persons are incompetent to make a will? 

At common law, aliens cannot will real estate. Idiots, 
lunatics and infants are incompetent. In the state of New 
York males 18 years of age and females of 16 may dispose 
of personal property by will. Duress renders the testator 
incapable. Extreme age may or may not render a person, 
otherwise capable, unfit to dispose of property by will. The 
condition frequently furnishes ground for doubt, particu- 
larly if the terms of the will be unfair or unreasonable. By 
common law males of 14 and females of 12 could dispose 
of chattels by will. 

12. What persons may acquire property by will? 
Ordinarily any person capable of acquiring or holding 

property in his own right may receive property by will. 
Minors, idiots or insane persons may be legatees or devisees 
under a will. Corporations may not so receive property 
unless authorized by law. 

13. Who may be an executor? 
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Legal age is not usually one of the requirements for fill- 
ing this office. But in New York and in several other states, 
it is provided by statute that an executor or administrator 
must be capable in law of making a contract, must not be 
under twenty-one years of age, nor an alien not an inhabi- 
tant of the state where appointed, and shall not have been 
convicted of an infamous crime. 

14. How is an executor appointed? 

He is named in the will. If no one is named in the will, 
a court having jurisdiction appoints a person called an 
administrator to carry out the terms of the will and make 
legal disposition of the property. 

15. What are some of the duties of an executor? 

His duties begin at once on the death of the testator, and 
if necessary a proper and suitable burial of the deceased 
must be provided. Then in accordance with the law of the 
state the will must be submitted for probate, that is, offered 
to the court having jurisdiction for proving, after which it 
may be entered in the public records. Notice of probating 
the will must be given, bonds must be filed, etc. The prop- 
erty must be inventoried, debts must be paid, and the resi- 
due, if any, divided in compliance with the terms of the 
will. Accounts must be rendered from time to time as 
the court directs. 

16. What is an intestate? 

When a person makes no will, or executes one that is not 
valid, he is said to be an intestate and his real property 
descends to his heirs-at-law. His personal property passes 
to his next-of-kin and is distributed by an administrator 
appointed by law. 

17. Who may be appointed to administer the estate of 
an intestate? 

This is a matter of statutory regulation, and while certain 
relatives are entitled to preference in appointment, should 
they not qualify to the office creditors of the deceased are 
next entitled to the letters of administration. In general, 
any one legally competent to contract is competent to take 
out letters of administration. 

18. What are the duties of an administrator? 
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After duly qualifying he must make an inventory of all 
property, collect all debts due the estate, convert the prop- 
erty into money, pay all debts due from the estate and dis- 
tribute the remainder, in accordance with the law of the 
state, to those entitled to share therein. 

19. What liability does the executor or administrator 
assunie? 

In general he assumes no personal responsibility while 
acting in good faith, unless he execute some written prom- 
ise to be himself responsible. 

It is usually required that the administrator give a bond 
for the faithful performance of his duties. An executor 
is not required to give a bond, excepting upon special appli- 
cation where it is made to appear that a necessity therefor 
exists in order to protect the persons interested in the estate. 

20. How should a claim against an estate be presented? 

Instead of simply presenting the claim as is ordinarily 
done, the claimant should go before a notary and make 
affidavit to his account, then file the account and affidavit 
with the administrator or executor. 

21. How is the property distributed? 

The debts of the deceased must first be paid then what- 
ever remains must be divided according to the terms of the 
will. The personal property of an estate is taken for the 
paying of debts before the real estate can be used for that 
purpose. 

If the deceased die Intestate, the personal estate, after 
the payment of his funeral expenses and debts and the 
expenses of administration, is distributed by the adminis- 
trator in accordance with the statute of distribution to the 
decedent's next of kin. 

22. What authority must the executor or administrator 
have to sell the real estate? 

He must apply to the court for an order which, when 
issued, directs him to sell the real estate. 

23. What is a codicil? 

After a will is written and signed the testator may wish 
to add to or change the terms of the instrument and does 
so by adding a postscript clause known as a codicil. 
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24. How is a codicil to a will made? 

It must be executed with the same formalities prescribed 
by law for the execution of the will itself. 

25. How may a will be revoked? 

The testator may revoke a will by destroying it, by mak- 
ing a later will and stating therein that this revokes all 
former wills, by a codicil expressly declaring such revoca- 
tion, by marriage of an unmarried female testator, or by 
certain alteration of the estate as by sale and conveyance 
of the title. 

26. What is the probating of a will? 

It is a judicial proceeding by which the will is submitted 
to the judge who presides over the probate or surrogate's 
court. Before the will is said to be proved or probated, 
notice, usually called a citation, is given to those interested 
requiring them to attend upon a certain day. If there are 
any objections, they can be made at the time and after a 
hearing the judge may decide as to the validity of the will. 

27. What are some grounds of objection to the probating 
of a will? 

Those interested may object on the ground of forgery, 
fraud, idiocy, previous revocation, uydue influence and want 
of testamentary capacity. 

28. What evidence of the probating of a will is given to 
the executor? 

An instrument known as letters testamentary is given to 
the executor and this is proof of the executor's right to 
make disposition of the property as prescribed in the will. 
It is evidence too of the competency of the judge to per- 
form the act of probate and grant letters testamentary. 
Letters of administration are given to an administrator. 
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Abandonment. — The insured giving partly destroyed prop- 
erty to the insurer, in order to receive the full amount of 
insurance. 

Abutting. — Bordering upon. Lands bounded by a high- 
way or fresh water stream abut on the stream or road, 
and the owners are called abutting owners. 

Acceptance. — The agreement of the person, upon whom a 
bill of exchange is drawn, to pay it. The bill after it has 
been accepted is also called an acceptance. 

Accommodation Paper. — Negotiable paper made without 
consideration. 

Acknowledgment. — The act by which a party who has ex- 
ecuted a deed or other instrument, declares or acknowl- 
edges before a competent court or officer that it is his act. 

Action. — A lawsuit. A proceeding taken in a court to en- 
force a right. 

Administrator. — One who administers on the property or 
estate of a person dying intestate, and is accountable 
for the same. 

Affidavit. — A written statement sworn to before a proper 
officer. 

Agency. — ^The relation existing between agent and princi- 
pal, by which the agent is authorized to do certain acts 
for the principal. 

Age of Consent. — ^The age at which infants are capable of 
making a valid contract of marriage. 

Alimony. — An allowance ordered by a court in divorce 
proceedings to be paid by a husband for the support of 
his wife. 

Amotion. — The removal of an officer of a corporation from 
office. 

Appurtenances. — Things which pass by conveyance of some 
principal object to which they are attached. 
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Arbitration and Award. — Arbitration is the settlement of 
a question by the decision of persons to whom it has been 
submitted by the disputants. Award is the decision of 
these arbitrators. 

Assets. — Property available for the payment of debts. 

Assignee. — The person to whom the failing debtor transfers 
all his remaining property for the purpose of having it 
distributed among his creditors ; one to whom anything 
is assigned. 

Assignment. — (i) An act by which property is transferred 
from one person to another. 

(2) The transfer by an insolvent debtor of his property 
to an assignee. 

Assignor. — One who assigns property. 

Attachment. — A seizure of property by virtue of a legal 
process; also, the writ authorizing such seizure. 

Attest. — The witnessing of the signing of a written instru- 
ment. 

Attorney in Fact. — An agent appointed by power of attor- 
ney. 

Bailment. — A delivery of goods or money by the bailor to 
the bailee in trust, for some special purpose, upon a con- 
tract, express or implied, that the trust shall be faith- 
fully executed. 

Bankruptcy. — ^The state of being actually or legally bank- 
rupt. A bankrupt is one who has been judicially declared 
unable to pay his debts. 

Beneficiary. — ^A person for whose benefit property is held 
in trust. • In life insurance the beneficiary is the one to 
whom a policy is made payable. 

Bequest. — The act of bequeathing or leaving by will ; also, 
that which is left by will. 

Betterments. — Improvements made to real estate which 
render it better than mere repairs. 

Bill of Lading. — A written statement of goods shipped, 
signed by the master of a vessel, acknowledging the receipt 
of the goods, and promising to deliver them in safety at 
the place directed, perils of the sea excepted. 

Bill of Sale. — A formal, written instrument for the transfer 
of the title to goods or chattels. 

Bona Fide. — In good faith, as distinguished from Mala 
Fide,. in bad faith. 
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Bond.-^A contract, under seal, to pay a sum of money in 
case there is a default in the performance of something 
' specified therein. 

Bonus. — An additional premium paid for the use of money 
beyond the legal interest. 

Breach. — The violation of the terms of a contract. 

Bribery. — The giving or receiving of an unlawful reward 
against public policy. 

By-Bidder. — One who bids at an auction in behalf of the 
auctioneer or owner, for the purpose of running up the 
price of articles, with the understanding that his bids are 
not to be binding on himself. 

By-Laws. — Rules or regulations made by a corporation for 
its own government. 

Caveat Emptor. — A Latin phrase which means "Let the 
buyer beware." When no warranty accompanies the sale, 
the buyer takes the property at his own risk so far as 
quality is concerned. 

Certificate of Stock. — ^A certificate given by the proper 
officer of a corporation, certifying that a certain person 
owns a specified number of shares of the capital stock. 

Charter. — (i) An act of a legislative body creating a corpo- 
ration ^nd defining its powers and privileges. 
(2) To hire or let a vessel or some part of it. 

Chattel Mortgage. — A contract whereby personal property 
is pledged to secure the performance of some obligation. 
In some states it is a conditional sale chiefly used as a 
security for the payment of a loan of money and becomes 
void when the original contract is performed. 

Chattels. — Personal property of any kind. 

Chose in Action. — A thing of which one has not the posses- 
sion, but only the right to demand it by action at law. 

Chose in Possession. — A thing of which one has the actual 
possession. 

Codicil. — An amendment to a will. 

Collateral. — That which is pledged or deposited as security 
for the payment of some debt or security for the perform- 
ance of some obligation. 

Collusion. — An agreement to defraud. 

Common Carrier. — One who undertakes to transport from 
place to place gddds or persons for hire. 
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Competency. — The legal fitness of a witness to give evi- 
dence on the trial of an action. 

Compromise. — A settlement by arbitration, or by mutual 
consent reached by concessions on both sides. 

Consent. — A concurrence of the wills of two or more con- 
tracting parties. 

Consignee. — One to whom merchandise, given to a carrier 
by another person for transportation, is directed. 

Consignment. — ^The goods shipped through a common car- 
rier by the consignor to the consignee. 

Consignor. — One who gives merchandise to a carrier for 
transportation to another. 

Conversion. — An unlawful exercise of ownership over goods 
or personal property belonging to another. 

Conveyance. — The instrument or contract by which the 
ownership of property is transferred. 

Corporation. — A body corporate, formed and authorized by 
law to act as a single person and endowed by law with the 
capacity of succession. 

Counterclaim. — A claim made by one person as an offset 
to a claim made on him. 

Course of Exchange. — The current price of bills of ex- 
change between two places. 

Court of Equity. — A court of chancery, having powers to 
afford relief in many respects beyond the jurisdiction of 
courts of law. 

Covenant. — An undertaking under seal, to do or to refrain 
from doing some act or thing; also, the document con- 
taining the terms of the agreement. 

Coverture. — ^The legal state and condition of a married 
•vsroman. 

Curtesy. — The life estate which a husband has in the lands 
of his deceased wife in case a living child has been born 
to them during their marriage. This has been modified 
in some states. 

Damages. — Compensation in money to be paid by one per- 
son to another for some loss sustained by the latter 
through the fault of the former. 

Decree. — A decision given in a cause by a court of equity or 
admiralty. 

Default. — Omission ; neglect or failure. 
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Defense. — ^I'he defendant's pleadings in a court to offset the 
plaintiff's claim. 

Delivery.— The transfer of a written instrument from the 
person executing it, or the grantor, to the person en- 
titled to receive it, or the grantee. 

Demand. — Presentment for payment. 

Deposit. — A bailment or delivery of goods to be kept and 
returned without recompense. 

Disaffirmance. — The rescinding of a voidable contract. 

Dishonor. — The failure to accept or to pay negotiable paper 
at the proper time. 

Dissolution. — The act of releasing or discharging. 

Distress. — The taking of some personal property from the 
possession of another to compel him to pay some debt due 
or to perform some obligation. 

Dower. — That portion of the real estate owned by a man 
which his widow enjoys during her life. 

Drawee. — The person upon whom a bill of exchange is 
drawn, who is directed to make the payment. 

Drawer. — The person who draws or makes a bill of ex- 
change. 

Duress. — Personal restraint, or fear of personal injury or 
imprisonment. 

Easement. — The right one person has to use the land or 
property of another, as a right of way, watercourse, etc. 

Effects. — All kinds of personal property. 

Emblements. — The growing- crops produced by annual 
cultivation. 

Eminent Domain. — The right which the government has to 
take the property of individuals for public use. 

Equity of Redemption. — The right of a mortgagor to re- 
deem his estate after the mortgage has become due. 

Escheat. — The reverting of land to the state when the 
owner dies without lawful heirs. 

Escrow. — A deed or bond, delivered to a third person, to be 
held by him until some act is done or some condition is 
performed, and then to be by him delivered to the grantee. 

Estoppel. — A preclusion of a person, arising from previous 
conduct, from asserting a fact inconsistent therewith. 

Execution. — A writ issued from a court to an officer, com- 
manding him to carry it into effect ; also, the act of sign- 
ing and sealing a legal instrument. 
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Executor. — One to whom is committed the execution or 
carrying out of the terms of a will. 

Fee Simple. — Absolute ownership of lands. 

Fixtures. — Removable personal property affixed to real 
estate. 

Foreclosure. — As applied to a mortgage, it means an action 
to compel the sale of mortgaged property free from the 
claim of the mortgagor. 

Forfeiture. —The loss of some right, privilege, property, or 
office as a punishment for some wrong done or for some 
act of negligence. 

Forgery. — The making or altering of a written instrument 
with intent to deceive or to defraud. 

Franchise. — A privilege conferred by grant from a sover- 
eign or government, upon individuals. 

Fraiid. — The intentional practice of any cunning, deception, 
or artifice used to circumvent, cheat or deceive another. 

General Average. — A contribution made by the owners of 
a vessel and cargo toward the loss sustained by one of 
their number, whose property has been sacrificed for the 
general safety. 

Good Will. — The public favor accorded an established busir 
ness. 

Guaranty. — An undertaking to become responsible for the 
debt or default of another. 

Guardiati. — One who has legal charge of the person or prop- 
erty of a ward. One who has charge of a minor, idiot, or 
insane person. 

Heir. — One who legally inherits property. 

Hereditament. — ^Any kind of property that may be inherited. 

Inception. — The beginning. The time an instrument takes 
effect. 

Inchoate. — Incipient ; partially but not fully in existence or 
operation. 

Incompetency. — Lack of necessary legal qualifi':ations. 

Incumbrance. — A lien upon land as by judgment or mort- 
gage. 

Indemnity. — Compensation or remuneration for loss, dam- 
age or injury sustained. 

Injunction. — A writ granted by a court commanding a party 
to do or to refrain from doing certain acts. 
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Insolvency. — The state of being unable to pay one's debts. 

Insurable Interest. — Such interest in the thing insured, that 
the person who possesses it may be injured by the risk to 
which the thing insured is exposed. 

Insurance. — A contract by which the insurer agrees to 
indemnify the one insured against loss from certain causes. 

Interpretation. — As applied to contracts, is the meaning 
derived from the terms of the writing. 

Intestate.— -Without having made a valid will ; also, the per- 
son who dies without having made a valid will. 

Invalid. — Of no legal force. 

Jettison. — The throwing overboard of goods, in order to 
lighten a vessel in danger of wreck. 

Joint Tenants. — ^Two or more persons to whom land is con- 
veyed by deed or devised by will. 

Judgment. — The decision of a court. 

Jurisdiction. — The legal power, right or authority of a par- 
ticular court to hear and determine causes, to try crimi- 
nals, or to execute justice. 

Lease. — A contract or agreement between the landlord and 
^tenant for the use of certain real estate. 

Legacy. — A gift by will; commonly applied to money or 
personal property. 

Legal Tender. — That kind of money which may be legally 
offered in the payment of a debt. 

Lessee. — A person to whom a lease is made. 

Letter of Credit. — A letter addressed by a banker to his 
correspondent informing him that the person named 
therein is entitled to draw a certain sum of money; it 
may be addressed to several correspondents and sums 
may be drawn in different places; it is then called a 
circular letter of credit. 

Letters of Administration. — An instrument issued out of 
the court having jurisdiction, granting power to settle 
the estate of one dying without leaving a will. 

Letters Testamentary. — An instrument out of the court 
having jurisdiction, granting power to the person 
named as executor in a will to carry out the provisions 
of the will. 

Levy. — ^The seizure of property to satisfy judgments, or the 
taking of property on a warrant for the collection of taxes. 
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Libel. — A malicious publication expressed in writing or in 
print, or by pictures, or other signs, intended to expose 
another to public contempt, or ridicule. 

Lien. — The right which one person has to retain the prop- 
erty of another as security for the payment of a debt 
or claim. 

Liquidate. — ^To adjust; to settle an account, or to settle the 
affairs of an estate. 

Litigation. — A suit at law; a judicial contest. 

Maintenance. — An officious intermeddling in a suit be- 
tween others^ by assisting either party with money or 
means to carry it on. 

Mandamus. — A writ issued by a superior court directed to 
some inferior tribunal, or to some corporation or person 
exercising authority, commanding the performance of 
some specified duty. 

Mandate. — A class of bailments by which the bailee under- 
takes to do some act for the bailor without recompense. 

Merger. — An absorption of one contract in another, or of a 
minor offense in a greater one. 

Misdemeanor. — A crime less than a felony. 

Misfeasance. — The improper doing of an act which one 
might jawfully do. 

Misuser. — The abuse of any liberty or benefit. 

Mortgage. — A conveyance of property, upon condition, as 
security for the payment of a debt, and to become void* 
upon the payment of the debt. 

Necessaries. — Such things as are proper and necessary for 
the sustenance of man. 

Non-Feasance. — An omission or neglect to do something 
which ought to have been done. 

Nonuser. — A failure to use rights and privileges. 

Notary Public. — A person appointed, usually by the gov- 
ernor of the state to take acknowledgments of deeds, 
administer oaths, protest paper, etc. 

Open Policy. — One in which the value of the goods or prop- 
erty insured is not mentioned. 

Ordinance. — A rule established by authority ; a local' law 
enacted by a municipal government. 

Party Wall. — A wall that is common to two adjoining prop- 
erties. 



Digitized by CjOOQ IC 



DEFINITIONS OF LEGAL TERMS 213 

Pawn. — ^A conditional sale of some item of personal prop- 
erty, the seller having the right to redeem the property 
within a certain time. 

Payee. — The person to whom the payment of any kind of 
commercial paper is directed to be made. 

Payer. — The person by whom a bill or note has been, or 
should be, paid. 

Penalty. — Forfeiture, or sum to be forfeited, for non-per- 
formance of an agreement. 

Perjury. — False swearing. A willfully false statement, 
made by a witness under oath, in a competent judicial 
proceeding. 

Personalty. — Personal property, as distinguished from 
realty or real property. 

Piracy. — Robbery on the high seas. 

Pleadings. — The written statements of the parties filed in 
the case, setting forth their claims. 

Pledge. — The transfer of possession of personal property 
from a debtor to a creditor as security for some debt ; 
it is a species of bailment. The title does not pass by 
pledge but possession is essential to it. 

Policy. — The writing or instrument embodying a contract 
of insurance. 

Post Dated. — Having a date subsequent to that at which 
it is actually made. 

Power of Attorney. — A written, sealed statement by which 
one person appoints another to act for him. 

Prescription. — The right to a thing derived from immemor- 
ial usage. 

Presumption. — An inference of the law, from certain facts, 
of the existence or truth of some other fact or proposition. 

Prima Facie. — At first view. As applied to evidence, it 
means that which is sufficient to establish the fact un- 
less rebutted. 

Principal. — (i) A party for whom another is authorized 
to do certain acts with third parties. (2) A sum of 
money at interest. 

Priority. — Precedence. 

Probate of a Will. — The proof given before a court or judge 
that an instrument, produced as the will of a deceased 
person, is in fact what it purports to be. 
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Protest. — A solemn declaration in writing, made by a notary 
public, on behalf of the holder of a bill or note, protesting 
against all parties liable for any loss or damage by the 
non-acceptance or non-payment of the bill, or by the non- 
payment of a note, as the case may be. 

Proxy. — One who represents another. A writing by which 
one person authorizes another to vote in his stead, as in a 
corporation meeting. 

Quasi. — As if; as though; in a certain sense or degree. A 
quasi-negotiable instrument is one that is negotiable to a 
certain extent. 

Ratification. — Giving force to a contract which otherwise 
is not binding. 

Realty. — Real estate. 

Receipt. — ^A written acknowledgment that money or other 
property has been received. 

Receiver. — ^A person appointed by a court, to take and hold 
in trust, money or other property which is the subject 
of litigation, pending the suit ; also, a person, appointed 
to take charge of the estate and effects of a corporation, 
and to do other acts necessary to the winding up of its 
affairs, in certain cases. 

Recoupment. — A reduction or diminution of damages on 
account of a breach of warranty or defects in performance. 

Release. — A giving up of some right or claim. A quit claim. 

Remedy. — The legal means to recover a right or to obtain 
redress for a wrong. 

Replevin. — An action for the recovery of possession of chat- 
tels wrongfully taken or detained. 

Rescission. — The act of rescinding or avoiding a voidable 
contract. 

Satisfaction. — Payment of a legal debt or demand ; the dis- 
charging or cancelling of a judgment or a mortgage, 
by paying the amount of it. 

Scrip. — A preliminary certificate of a subscription to the 
capital of a corporation or stock company. When all 
the installments are paid, the- scrip is exchanged for a 
bond or share certificate. 

Set-off. — Same as counterclaim. 

Severalty. — A holding by individual right. Estate in sever- 
alty means an estate which the tenant holds in his own 
right, without being joined in interest with any other 
person. 
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Smart Money. — Exemplary damages; damages beyond a 

full compensation for the actual injury done. This excess 

is charged because it is desired to make an example of the 

offender. 
Specialty. — A contract or obligation under seal. 
Stoppage in Transitu. — The right of the one who sells goods 

on credit, to have them stopped in the course of transit, 

before they reach their destination, when he learns of the 

buyer's insolvency. 
Subpoena. — A writ commanding the attendance in court, as 

a witness, of the one upon whom it is served, under a 

penalty. 
Subrogation. — The substitution of one person in the place 

of another as a creditor, the new creditor succeeding to 

the rights of the former. 
Suit. — An action at law. 
Surety. — One who engages to answer for the debt, default 

or misconduct of another ; a bondsman. 
Surrender Value. — The amount that the insurer will pay 

for an unexpired policy. 
Tender. — An offer to pay a debt, or to deliver something in 

performance of an obligation. 
Tort. — A wrong that arises independent of a contract. 
Ultra Vires. — Beyond power. This term is frequently 

applied to the unauthorized acts of a corporation. 
Usury. — Interest in excess of the legal rate charged to a bor-^ 

rower for the use of money. 
Valued Policy. — One where the value of the property insured 

is fixed. It is the opposite of open policy. 
Vendee. — The buyer. 
Vendor. — The seller. 
Wager. — A bet; a stake; a pledge. 
Waiver. — The act of relinquishing some right, claim or 

privilege. 
Ward. — A minor, or person under the care of a guardian. 
Warranty. — An agreement, express or implied, by which 

a person makes himself responsible if a certain thing 

does not turn out to be as represented. 
Will. — A written instrument, legally executed, by which a 

person makes disposition of his estate to take effect after 

his death. 
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Form I. Bank Check. 



^PP^ Albany, N. Y., Sept. 2, 190J. 

Albany County Bank. 

Pay to C. P. Osborn or order. 

Ninety-nine-^ Dollars. 

No. 172, W, M, Whitney & Co, 



When check is to be certified the following words are stamped or 
written across the face of the check by the bank teller or cashier: 
"Certified Sept. 2, 1901. 

Geo. C. Lee, Paying Teller." 

Form 2. Promissory Note — Individual. 



^J^^iWr Albany, N. Y., Sept. 2, 190J. 

Three months after date / promise to pay to 

W. M, Whitney & Co or order 

Three hundred sixty -^ Dollars, 

at Albany County Bank. 

Value received. 

No. i^. Due Dec. 2, 1901. A. K. Livingston. 



A note indorsed for accommodation or, an accommodation note may 
be made in the same form as above; names to be inserted depending 
upon requirements of the case. 

Porm 3. Firm Note. 



fJ7S-Nw New York, Aug. J, 190 J.. 

Ninety days after date we promise to pay to 

R. W. Wallace or order 

One hundred seventy-five-^ Dollars, 

Value received. 

No. ip. Due Oct. 30y 1901. John Wanamaker & Co. 
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Form 4. Non-Negotiable Note. 

$1,000^ Albany, N. Y., Sept. 15, 190/. 

One year after date / promise to pay to 

R. J, Simmons only, 

One thousand-^ Dollars, 

Value received. 

No. 75. Due Sept, 15, 1902. John W. Goodpay. 

Form 5. Demand Note — Interest-Bearing. 

$9^7-^ Toronto, Ont., June 2, 190 J. 

On demand I promise to pay to 

Edgar Crounse or order 

Nine hundred seven^^ Dollars. 

Value received, with interest at 4% per annum. 

No. 187. Due A, P, Graham, 

Form 6. Joint Note. 

$^y5oo^ New York, N. Y., Oct. i, 1907. 

One year after date we jointly promise to pay 

to the order of John G, Myers 

Fifteen hundredth Dollars. 

Value received. 

No. 23. Due Oct. I, 1902. O. H. Hinman, 

J. P. Bartlett. 

Form 7. Joint and Several Note. 



$500^ Chicago, 111., Oct. 15, 1901. 

Two months after date we jointly and severally 

promise to pay S. G. Jeffrey or order. 

Five hundredj^ Dollars, 

Value received, with interest. 

No. 201. Due Dec. i^, 1901. C. D. Hammond, 

J. D. Mills, 
R. B. Thomson. 
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Form 8, Promissory Note — With Surety. 

$^y^50^ Albany, N. Y., Sept. lo, 1901. 

Three months after date / promise to pay to 

S. E, Bartow or order 

Twelve hundred dfty^, Dollars. 

Value received. Payable at Albany County Bank. 
No. 157. Due Dec. 10, 1901. J. R. Pittson, 

A. M. Munson, {Surety.) 

Form 9. Collateral Note. 

Boston, Mass., Sept. 3, 1901. 
$6,000^ 

Three months after date, for value received, the under- 
signed promises to pay to The Essex County Bank, or 
order, at its office in the City of Boston, Six thousand dol- 
lars ^^, with interest from date until payment hereof at 
the rate of six per cent, per annum, having assigned and 
transferred, and hereby assigning and transferring, to 
said Bank as collateral security for payment hereof, as 
well as for the payment of any and every debt or liability 
of every name and nature from the undersigned to said 
Bank, whenever contracted and whenever due, any and 
all property, claims and demands, of every name and 
nature belonging to the undersigned and now or hereafter 
either directly or indirectly in possession or under con- 
trol of said Bank, including a lien upon any balance of 
any deposit account of the undersigned with said Bank, 
and also the following property hereby and herewith 
pledged and delivered to said Bank as collateral security 
for this and for every other such indebtedness, viz.: 50 
shares United States Express Stock Certificate No. 9,876 
and 100 shares Standard Paint Stock Certificate No. 
2,794, of which the present market value is now estimated 
by the undersigned to be $10,000.00, the undersigned 
hereby agreeing from time to time, and at any time, simi- 
larly to pledge and deliver hereunder any and all such 
additions or substitutions of collateral security as said 
Bank may call for as necessary or adequate by notice 
addressed to the undersigned at Boston, Mass. 
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On the non-performance of this promise, or upon the 
non-payment of any liability above mentioned, or upon 
failure to furnish other satisfactory securities as and when 
so called for, then and in every such case, at the option 
of said Bank, this note shall forthwith become due and 
payable without other demand or notice ; and full power 
and authority are here given to said Bank to sell, assign 
thereof, or any substitutes therefor, or any additions 
and deliver the whole of the said securities or any part 
thereto, or any other securities or property either directly 
or indirectly given to or left in possession of said Bank 
by the undersigned, at any Brokers' Board, or at public 
or private sale, at the option of said Bank, without either 
demand, advertisement or notice of any kind, all of which 
are hereby expressly waived. At any such sale at any 
Broker's Board, or at any public sale, the said Bank may, 
on its own account and without further accountability 
except for the purchase price thereof, purchase the whole 
or any part of the property sold, free from any right of 
redemption on the part of the undersigned, which right 
is hereby waived and released. In case of sale for any 
cause, after deducting all costs or expenses of every kind 
for collection, sale or delivery, said Bank, without any 
marshalling of securities and in such manner or order as 
it may deem proper, may apply the residue of the pro- 
ceeds of the sale or sales so made in payment or reduc- 
tion of any one or more of such liabilities to said Bank, 
whether then due or not due, making proper rebate for 
interest on liabilities not then due, and returning the 
overplus, if any, to the undersigned, who shall continue 
liable to said Bank for any deficiency arising upon such 
sale or sales. L, H. Packard. 

Form ID. Time Draft. — After Date. 



$3^0-^^ Albany, N. Y., Oct, i, 190J. 

Thirty days after date pay to the order of 

John R. Carnell, Jr 

Three hundred tertr^ Dollars. 

Value received and charge to the account of 
To^. L, Roe, Ross & Hess, 

Rochester, N, Y. 
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Form II. Time Draft. — ^After Sight. 

$^5^A Toronto, Ont., Oct. i, 1901. 

At ten days' sight pay to 

C. F, Boardman or order, 

Eighty-five^ '. Dollars. 

Value received and charge to the account of 
To A, S, Finch, L, E. Minor. 

Boston, Mass, 

Form 12. 

Form of acceptance written across the face of the above draft: 

"Accepted Oct. 3, ipoi, 
Payable at City Bank, 

A. S. Finch/' 

Form 13. Sight Draft. 

$^^5-fA Troy, N. Y., Oct. i, 1901. 

At sight pay to 

Johnson & Co or order 

One hundred twenty-five •^. Dollars. 

Value received and charge to the account of 
To Parker & Co., IV. E. Kinney, 

Nezv York. 



Form 14. 



Foreign Bill of Exchange. 



iiyOOO. New York, Oct. i, 1901. 

Thirty days after sight of this first 

of exchange (second and third unpaid) pay to the order of 

R, H. Macy & Co 

Oyie thousand pounds sterling. 

Value received and charge the same to the account of 
To /. P. Morgan & Co., E. B. Banker. 

London, Eng. 
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Form 15. Bank Draft. 



Bank of Montreal. 
$39^^^ Montreal, Can., Oct. i, 1901. 

Pay to R, J. Dineen or order, 

Three hundred ninety-one^f^. Dollars, 

To Chemical National Bank. /. D. Ennis, 

New York. Cashier. 



Form 16. Certificate of Deposit. 



Merchants' National Bank. 
$900 f^ Chicago, 111., Sept. 2, 1901. 

This is to certify that Howard L. Williams 
hsiS deposited in this bank 

Nine hundred-^ Dollars 

payable to his order on the return of this certificate properly 
indorsed, with interest at the rate of four per cent., after 
thirty days. Almond E. Wheaton, Cashier. 



Form 17. Due Bill. — ^Payable in Money. 

$100-^ Albany, N. Y., S^pt. 2, 190J. 

Due A. B. Saunders, on demand 

One hundred-^ Dollars. 

Value received. 

B. W. Wise. 



Form 18. Due Bill. — Payable in Goods. 

$19-^ New York, N. Y., Sept. 20, 190J. 

Due F. B. Richards, for value received. 

Nineteen^. Dollars, 

payable in goods from my store, on demand. 

E. A. Bradley. 
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Form 19. Order. — Payable in Goods. 



$33t%% Albany, N. Y., Dec, 15, 190J. 

/. JV, Wood will please deliver 
to the bearer groceries not exceeding in amount 

Thirty-three^ Dollars 

and charge the same to our account. 

Carnell & Hoit. 



Form 20. Certificate of Protest. 

United States of America ( 
State of New York. ) ^^' 

To ALL to whom these Presents shall come. Be it 
Known, That on the tenth day of September, in the year of 
our Lord one thousand nine hundred one, at the request of the 
HOLDERi^ thereof, I Peter M. Cole, Notary Public, duly 
commissioned and sworn, dwelling in the City of Albany, did 
present the original bill, hereto annexed, to Samuel J. Jackson 
at Albany County Bank, in this City, (where the same is paya- 
ble,) and did demand payment thereof, which was refused. 

Whereupon, I, the said Notary, at the request aforesaid, 
did Protest^ and by these presents do publicly and solemnly 
Protest as well against the Drawer R, J. James and Indorsers 
of the said bill, as against all others whom it doth or may con- 
cern, for exchange, re-exchange, and all costs, charges, dam- 
ages and interest, already incurred, and hereafter to be 
incurred, for want of payment of the said bill. 

Thus Done and Protested, at Albany, N. Y., the 
day and year first above written. 

In Testimonium Veritatis: 

Peter M, Cole, [seal.] 
Notary Public. 

Please give notice of this Protest to all parties to the within 
Bill as soon as you receive this. 
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Form 21. 

Notice of Protest. — ^To Drawer of a Bill. 

Albany, N. Y., Sept, lo, 190J. 
To R, /. James, 
Dear Sir: — 

Please Take Notice, that a certain bill for Two hundred 
ten dollars, payable sixty days after sight, dated July 10, 190/, 
drawn by you on Samuel J. Jackson and accepted by him July 
12, 1901, was this day presented for payment, and payment 
having been demanded and refused, the holder look^ to you for 
the payment thereof. 

Peter M. Cole, [seal.] 
Notary Public. 
Form 22. 

Notice of Protest. — ^To Indorser of Note. 

Albany, N. Y., Sept. lo, 1907. 
To R, B. Simmons, 
Sir:— 

Please Take Notice, that a promissory note for Five 
hundred dollars, made by P. B, Dawes in favor of L. A. Allen, 
dated July 10, 190/, payable two months after date, indorsed 
by you, and due this day, is protested for non-payment, and 
that the holder looks to you for payment thereof. 
Your obedient servant, 

Peter M. Cole, [seal.] 
Notary Public. 

Form 23. Form of Contract. 

THIS AGREEMENT made this tenth day of August, 1901, 
by and between Alfred B, Smith, the party of the first part and 
E, L. Leonard, the party of the second part. 

WITNESSETH, That the said Alfred B. Smith, parfy of 
the first part, agrees faithfully and diligently to work for the 
said E. L. Leonard, the party of the second part, in his oifice in 
Albany as bookkeeper, and to do such other ofiice zvork as said 
party of the second part may designate and said party of the 
first part is competent to perform, for the period of two years 
from and after the first day of October, 1901, for the sum of 
twelve hundred dollars per annum. 
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IN CONSIDERATION of which services so to be per- 
fornhed, the said £. L. Leonard, party of the second part, agrees 
to pay the said Alfred B. Smith, party of the first part, the 
sum above mentioned as follows: Fifty dollars on the fifteenth 
day of each month, and fifty dollars on the first day of each suc- 
cessive month following, until the expiration of the time set 
forth in this contract. 

IN WITNESS thereof the said parties have hereunto set 
their hands this tenth day of August, ipoi. 

Alfred B. Smith, 
E. L, Leonard, 

Form 24. Bill of Sale. 

Know all Men by These Presents, that /, F. B, Hess 
of Albany, N, Y., in consideration of $300,00, the receipt 
whereof is hereby acknowledged, do hereby sell, transfer and 
deliver unto A, H, Ross the following goods and chattels, 
namely: One steel range, two dining tables, twelve dining 
room chairs, one sideboard, one refrigerator, one fire-proof safe, 
and one cash register, all of which are now in the dining room 
at No. 1005 State Street, recently occupied by me as a 
restaurant. 

To have and to hold the same unto the said party of the 
second part, his executors, administrators, and assigns for- 
ever. And / do for myself, my heirs, executors, and adminis- 
trators, covenant and agree, to and with the said partj; of the 
second part, to warrant and defend the said described goods 
hereby sold, unto the said part3; of the second part, his execu- 
tors, administrators, and assigns, against all and every person 
and persons whatsoever. 

In Witness Whereof, / have hereunto set my hand and 
seal , the 22nd day of lune, igoi. 

In presence oi A, L. Roe, 

F. B. Hess. [seal.] 

Form 25. Articles of Copartnership. 

THIS AGREEMENT made and entered into this 21st day 
of lune, ipoi, betzveen lohn H. Kane of Albany, N, Y., of the 
one part, and C. W. Foster of Troy, N. Y., of the other part 
witnesseth as follows: — 
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FIRST: The said parties hereby agree to become partners 
in the buying and selling of Dry Goods and Notions under the 
firm name of Kane & Co., for a period of five years from thiSi 
date; said business to be conducted at the northwest corner of 
Steuben and North Pearl Streets. 

SECOND: The capital of the firm is to be $10,000 in Cash, 
zvhich the said partners shall invest equally, and all expenses 
incurred in the conduct of the business and all losses arising in 
the course of the business shall be paid out of the said capital 
and the profits accruing therefrom, or if said capital be defi- 
cient, such deficiency shall be paid by the partners in equal 
shares. 

THIRD: The partners shall be entitled to share equally in 
the net profit of the concern. Said division of the gains to be 
made as soon after the close of ecu:h year's business as a proper 
rendering can be made. 

FOURTH: Such books of account as are necessary shall be 
kept, in which shall be entered from time to time all trans- 
actions relating to the business of the firm. Each partner shall 
have free access to said books, at all times, but shall not remove 
the same from the office or customary place of keeping. 

FIFTH: Neither partner shall, without the consent of the 
other, make, draw, accept, endorse as surety or for accommoda- 
tion, any note or draft except it be in the usual and regular 
course of business. 

SIXTH: Each partner shall at all times devote himself dili- 
gently to the business of the partnership and shall neither 
directly or indirectly engage in any other business than the busi- 
ness of the firm. 

SEVENTH: This agreement may be terminated by either 
partner any time after three years by giving sixty days' notice 
in writing to the other partner. 

IN WITNESS WHEREOF, the said parties have hereunto 
set their hands and seals the day and year first above written. 

John H. Kane, [seal.] 
C. W. Foster. [seal.] 

Notice of Dissolution. 

Notice is hereby given that the partnership lately existing 
between us, the undersigned, W. A. Jones & D. F. Long, 
engaged in carrying on a Manufacturing business in the village 
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of Kinderhook, N. Y., under the name of Novelty Knitting 
Mills Co., was on the fifth day of June, ipoi, dissolved by 
mutual consent. 

All persons indebted to the firm, and all persons having 
claims against the firm, will take due notice thereof. 

W. A. Jones, 
D. F. Long. 

Form 26. Peed with Full Covenants. 

This Indenture^ Made the second day of September, in the 
year nineteen hundred and one, between Henry A. Calvin, of 
the city of Albany and state of New York, unmarried, party 
of the first part, and John R. Carnell, of the city and county of 
Albany and state of New York, party of the second part, 

WITNESSETH, That the said part3; of the first part, in con- 
sideration of Five thousand {$5^000.00) Dollars, lawful money 
of the United States, paid by the part^f of the second part, doth 
hereby grant and release unto the said party of 4;he second part, 
his heirs and assigns forever, 

ALL that tract or parcel of land situate in the tenth ward of 
the city of Albany, in the county of Albany and State of Nem 
York, bounded and described as follows: to wit: Beginning at 
a point on the northerly line of State street, distant seventy-one 
{71) feet westerly from the northwest corner of State street 
and Lexington Avenue {formerly Snipe street) and running 
thence westerly along the northerly line of State street twenty- 
fiv^ {25) feet; thence running northerly along the westerly 
line of a certain lot of land conveyed to Henry A. Calvin, of 
Albany, by Samuel E. Martin and wife by deed dated March 
20, 1868, and hereinafter mentioned, about one hundred and 
forty-three (143) feet and two-tenths (2-10) of a foot to the 
southerly line of Western Avenue; thence running easterly 
along said southerly line of Western Avenue about twenty-five 
(^5) feet nine and one-half (pj4) inches; thence southerly in 
a straight line drawn parallel with the said westerly line about 
one hundred and fifty {150) feet to the point on the northerly 
line of State street, the place of beginning. 

The premises intended hereby are a strip of land twenty-five 
feet zvide, extending from State street to Western Avenue, and 
are the westerly portion of that certain lot of land conveyed to 
Henry A. Calvin, of the city of Albany, by Samuel E. Martifp 
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and Annie M,, his wife, by deed dated March 20y 1868, and 
recorded in Albany County Clerk's oiRce March ^7, 1868, in 
Book of Deeds No, 214, on page 165, 

Together with the appurtenances and all the estate and 
rights of the party of the first part in and to said premises. 

To Have and to Hold, the above granted premises unto 
the said part^; of the second part, hi.y heirs and assigns forever. 

And the said part^' of the first part Aoth covenant with the 
partj; of the second part, as follows : 

First. — That the part^; of the first part is seized of the said 
premises in fee simple, and ha.? good right to convey the same. 

Second. — That the part^f of the second part shall quietly 
enjoy the said premises. 

Third. — That the said premises are free from incumbrances. 

Fourth. — That the partj; of the first part will execute or 
procure any further necessary assurance of the title to said 
premises. 

Fifth. — That the part^f of the first part will forever warrant 
the title to said, premises. 

In Witness Whereof, the said part^f of the first part hzth 
hereunto set his hand and seal the day and year first above 
written. 

Henry A, Calvin, [seal.] 

State of New York, 



ss: 



City and County of Albany, ^ 

On the second day of September, in the year one thousand 
nine hundred and one, before me, the subscriber, personally 
came Henry A. Calvin, to me known to be the person described 
in and who executed the foregoing instrument, and he 
acknowledged that he executed the same. 

Donald K, Weeks, 

Notary, 

Where a married person is the grantor in a deed it is 
usual to insert a clause releasing the dower of the wife or 
interest of the husband> and require both the husband and 
wife to sign the deed. 

In New York and in many other states no witnesses are 
required in the execution of deeds, but in all states it is 
necessary that an acknowledgment of signature be taken 
before a Notary Public. 
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Form 27. 

Mortgage. — Interest and Insurance Clauses. 

This Indenture^ Made this second day of September, in 
the year of our Lord one thousand nine hundred and one, 
BETWEEN Howard L. Williams, of the city of Albany, county 
of Albany, and state of New York, unmarried, party of the 
first part, and Carroll F. Boardman, of the city, county and 
state above mentioned, party of the second part, 

WITNESSETH, That the said party of the first part, in con- 
sideration of the sum oi*Two thousand ($2,000) Dollars, to 
him duly paid, ha^ granted, bargained, sold and conveyed, and 

By these Presents does grant and convey to the said party 
of the second part, his heirs and assigns, all that tract or par- 
cel of land situate in city of Albany, county of Albany, state of 
New York, knozvn and described as follows: to wit: 

Beginning at a point on the northerly line of State street dis- 
tant seventy-one (7/) feet westerly from the northwest corner 
of State street and Lexington Avenue (formerly Snipe street) 
and running thence westerly along the northerly line of State 
street twenty-five (25) feet; thence running northerly along 
the westerly line of a certain lot of land conveyed to Henry A, 
Calvin, of Albany, by Samuel E. Martin and wife by deed dated 
March 20, 1868, and hereinafter mentioned, about one hundred 
and forty-three (143) feet and two-tenths (2-10) of a foot to 
the southerly line of Western Avenue; thence running easterly 
along said southerly line of Western Avenue about twenty-five 
(25) feet, nine and one-half (pj4) inches; thence southerly in 
a straight line drawn parallel with the said westerly line about 
one hundred and fifty (150) feet to the point on the northerly 
line of State street, the place of beginning. 

The premises intended hereby are a strip of land twenty-five 
feet wide, extending from State street to Western Avenue, and 
are the westerly portion of that certain lot of land conveyed to 
Henry A, Calvin, of the city of Albany, by Samuel E. Martin 
and Annie M., his wife, by deed dated March 20, 1868, and 
recorded in Albany County Clerk's office March ^7, 1868, in 
Book of Deeds No. 214, on page 165. 

This Grant is intended as a security for the payment of the 
sum of Two thousand ($2,000) dollars of principal, payable 
two hundred ($200) dollars on the first day of January, ipo2. 



Digitized by CjOOQ IC 



BUSINESS FORMS 



229 



and three hundred ($300) dollars quarterly thereafter until 
said principal is fully paid, with interest from the date hereof, 
at the rate of six per cent, per annum, payable semi-annually on 
all sums remaining unpaid at the times of payment, — according 
to the conditions of a Bond this day executed and delivered by 
the said Howard L. Williams, party of the first part to the said 
partj; of the second part; and this conveyance shall be void 
if such payment be made as herein specified. And in case de- 
fault shall be made in the payment of the principal sum hereby 
intended tc be secured, or in the payment of the interest thereof, 
or any part of such principal or interest, as above provided, it 
shall be lawful for the part^' of the second part, his executors, 
administrators or assigns, at any time thereafter, to sell the 
premises hereby granted, or any part thereof, in the manner 
prescribed by law, and out of all the moneys arising from such 
sale to retain the amount then due for principal and interest, 
together with the costs and charges of making such sale, and 
the overplus, if any there be, shall be paid by the psLVty making 
such sale, on demand, to the said Howard L. Williams, his heirs 
or assigns: 

And it is Hereby Expressly Agreed, That should any de- 
fault be made in the payment of the said principal or interest, 
or of any part thereof, on any day whereon the same is made 
payable as above expressed, and should the same remain unpaid 
and in arrears for the space of thirty days, then and from 
thenceforth, that is to say, after the lapse of the said thirty 
days, the aforesaid principal sum of two thousand {$2,000) 
dollars with all arrearage of interest thereon, shall, at the 
option of said partjf of the second part, his executors, adminis- 
trators or assigns, become and be due and payable immediately 
thereafter, although the period above limited for the payment 
thereof may not then have expired, anything hereinbefore con- 
tained to the contrary thereof in anywise notwithstanding; 

And it is Also Agreed by and between the parties to these 
presents, that the said partjf of the first part, shall and will 
keep the buildings erected and to be erected upon the lands 
above conveyed. Insured Against Loss or Damage by Fire, by 
insurers and in an amount approved by the said partjf of the 
second part, for at least $1,200 and assign the policy and 
certificate thereof to the said party of the second part, and in 
default thereof it shall be lawful for the said party of the second 
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part to effect such insurance, as mortgagee or otherwise, and 
the premium or premiums paid for effecting and continuing 
the same shall be a lien on the said mortgaged premises, added 
to the amount secured by these presents, and payable on de- 
mand, with interest at the rate of six per cent, per annum. 

In Witness Whereof, The party of the first part ha^ here- 
unto set his hand and seal the day and year first above 
written. 

Hozvard L. Williams, [seal.] 

State of New York, ) 
City and County of Albany. ) ^^' 

On this second day of September, in the year one thousand 
nine hundred and one, before me, the subscriber, personally 
came Howard L. Williams, to me known to be the person de- 
scribed in and who executed the within instrument and he 
acknowledged that he executed the same. 

Donald K. Weeks, 

Notary. 
Form 28. 

Bond. — Interest and Insurance Clauses. 

Know all Men by These Presents, That Howard L. Will- 
iams, of the city and county of Albany and state of New York, 
held and firmly bound unto Carroll F. Boardman, of the city, 
county and state above mentioned in the sum of four thousand 
($4,000) Dollars, to be paid to the said Carroll F. Boardman 
or to his certain attorney, executors, administrators or assigns. 

For Which Payment, well and truly to be made, / bind 
myself and 17^3; heirs, executors or administrators, jointly and 
severally, firmly by these presents. 

Sealed this second day of September, in the year of our 
Lord one thousand nine hundred and one. 

The Condition of This Obligation is Such, That if the 
above bounden Howard L. Williams, his heirs, executors or 
administrators, shall and do well and truly pay or cause to be 
paid unto the above named Carroll F. Boardman, his certain 
attorney, executors, administrators, or assigns, the sum of 
Tzvo thousand ($2,000) dollars according to the conditions of 
a certain mortgage this day executed and delivered to the said 
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Carroll F, Boardman by the said Howard L, Williams, without 
fraud or delay, then the preceding obligation to be void; other- 
wise to remain in full force and virtue. 

And it is Hereby Expressly Agreed, That should any de- 
fault be made in the payment of the said principal or interest, 
or of any part thereof, on any day whereon the same is made 
payable, as above expressed; and should the same remain un- 
paid and in arrear for the space of thirty days, then and from 
thenceforth, that is to say, after the lapse of the said thirty 
days, the aforesaid principal sum, with all the arrearage of 
interest thereon, shall, at the option of the said obligee, his 
executors, administrators or assigns, become and be due and 
payable immediately thereafter, although the period above 
limited for the payment thereof may not then have expired, 
anything hereinbefore contained to the contrary thereof in 
anywise notwithstanding ; 

And it is Also Agreed, by the said obligor that he will keep 
the buildings erected and to be erected upon the lands described 
in the mortgage accompanying this bond, insured against loss 
and damage by fire, by insurers, and in an amount of at least 
$2,500.00, and assign the policy and certificates thereof to the 
said obligee, and in default thereof it shall be lawful for the 
said obligee to effect such insurance, and the premium and 
premiums paid for effecting the same, shall be a lien on the 
said mortgaged premises, added to the amount secured by 
these presents, and payable on demand, with interest at the rate 
of six per cent, per annum. 

Howard L. Williams, [seal.] 

Mote. — The second part of the bond contains space for the 
payments made on the same. 

State of New York, ( 
City and County of Albany. \^^' 

On rhis second day of September, in the year one thousand 
nine hundred and one, before me, the subscriber, personally 
came Howard L. Williams, to me known to be the person de- 
scribed in and who executed the within instrument and he 
acknowledged that he executed the same. 

Donald K. Weeks, 

Notary. 
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Form 29. Satisfaction of Mortgage. 

/ DO Hereby Certify, That a certain Indenture of Mort- 
gage bearing date the second day of September, one thousand 
nine hundred and one, made and executed by Howard L, Wil- 
liams, of the city of Albany, County of Albany and State of 
New York, and recorded in the office of the Clerk of the County 
of Albany, State of New York, in Book No. 23 of Mortgages, 
page 116, on the fourth day of September, in the year one thou- 
sand nine hundred and one, at 10 o'clock, jo minutes, A. M., 
is with the Bond accompanying it Fully Paid and Satisfied 
and / do hereby consent that the same be discharged of Record. 

Dated the iirst day of July, 190 J. 

Carroll F, Boardman. 
State of New York, 1 

>ss: 
City and County of Albany,] 

On the arst day of July, in the year one thousand nine hun- 
dred and three, before me came Carroll F, Boardman, to me 
known to be the individual described in and who executed the 
above instrument and he acknowledged that he executed the 
saiye. 

Donald K. Weeks, 

Notary, 



Form 30. Chattel Mortgage. 

To All to Whom These Presents Shall Come^ Greeting: 

Know ye, that /, Peter Kinnear, of Menands, county of 
Albany, New York, am indebted unto John R. Carnell, of 
Albany, in the sum of two hundred forty dollars and no cents, 
being for two years' rent of the farm which I mow occupy. 

Now, for Securing the Payment of the said debt, and 
interest from the date hereof, to the said John R. Carnell, I do 
liereby Sell, Assign and Transfer to the said Carnell all the 
Goods, Chattels and Property described in the following 
Schedule, viz: 

One team of black horses. 

One heavy lumber wagon. 

One double carriage. 

Said property. now being and remaining in the possession 
of the mortgagor, the said Peter Kinnear, Provided Always, 
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and this mortgage is on the express condition, that if the said 
Peter Kinnear shall pay to the said John R. Carnell the sum of 
two hundred and forty dollars, with interest as follows, viz: 
six months from date a payment of one half the amount with 
interest accrued at that date, and the remainder of the debt six 
months after the date of iirst payment; which said sum and in- 
terest the said Peter Kinnear hereby covenants to pay, then this 
transfer to be void and of no effect ; but in case of non-payment 
of the said sum^ at the time or times above mentioned, together 
with interest, then the said John R. Carnell shall have full 
power and authority to enter upon the premises of the said 
party of the first part, or any other place or places where the 
Goods and Chattels aforesaid may be, to take possession of said 
property, to sell the same, and the avails (after deducting all 
expenses of the sale and keeping of the said property) to apply 
in payment of the above debt; and in case the said John R. 
Carnell, shall at any time deem said property or debt unsafe, 
it shall be lawful for him to take possession of such property 
and sell the same at public or private sale, previous to the time 
above mentioned for the payment of said debt, apply the pro- 
ceeds as aforesaid, after deducting all expenses of the sale and 
keeping of said property. If from any cause said property 
shall fail to satisfy said debt, interest, cost and charges, the said 
Peter Kinnear covenants and agrees to pay the deficiency. 

In Witness Whereof^ / have hereunto set my hand and 
seal the second day of September, in the year of our Lord 
one thousand nine hundred and one. 

Peter Kinnear. [seal.] 

Albany, County of Albany, ss : 

On this third day of September, 190/, before me came Peter 
Kinnear, to me known to be the person described in and who 
executed the foregoing instrument and he acknowledged that 
he executed the same. 

Peter M. Cole, 

Notary. 



Form 31. Lease. — Short Form. 

This Agreement, Made the second day of September, in 
the year one thousand nine hundred and one, between Arthur 
Jiallam Ross, of Troy, Rensselaer County, N. Y., of the first 
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part and Thomas A. Kingman of the second part Witnesseth, 
That the said party of the first part ha^ agreed to Let, and 
hereby does Let to the said partj; of the second part, and the 
said partj of the second part ha^ agreed to Take, and hereby 
does Take from the said partj; of the first part, the three story 
brick building Nos. 480 and 482 on the west side of River 
street, known as the Jamieson block, in the city of Troy, N, Y., 
for the term of ten years, to commence on the third day of Sep- 
tember, 190/, and to end on the second day of September, igii. 

And the said partj; of the second part hereby covenant? and 
agrees to pay unto the said party of the first part the annual 
rent or sum of two thousand dollars, payable in monthly 
payments in advance, and to quit and surrender the premises 
at the expiration of the said term, in as good state and condi- 
tion as they were at the commencement of the term, reasonable 
use and wear thereof and damages by the elements excepted. 

And the said party of the second part further covenant? that 
he will not assign this lease, nor let or underlet the whole or 
any part of the said premises, nor make any alteration therein 
without the written consent of the said partj; of the first part 
under the penalty of forfeiture and damages ; and that he will 
not occupy or use the said premises, nor permit the same to be 
occupied or used for any business deemed extra-hazardous on 
account of fire or otherwise, without the like consent under the 
like penalty. And the said part3; of the second part further 
covenant? that he will permit the said part3^ of the first part, or 
his agent, to show the premises to persons wishing to hire or 
purchase, and on and after the first day of February next pre- 
ceding the expiration of the term, will permit the usual notice 
of "to let" or "for sale" to be placed upon the walls or doors 
of said premises, and remain thereon without hindrance or 
molestation. And also, that if the said premises, or any part 
thereof, shall become vacant during the said term, the said 
part3; of the first part, or his representative, may re-enter the 
same, either by force or otherwise, without being liable to any 
prosecution therefor ; and re-let the said premises as the agent 
of the said partj; of the second part, and receive the rent thereof, 
applying the same first to the payment of such expenses as he 
may be put to in re-entering, and then to the payment of the 
rent due by these presents ; and the balance (if any) to be paid 
over to the said party of the second part, who shall remain 
liable for any deficiency. 
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And the said partj; of the second part hereby further cov- 
enanty that if any default be made in the payment of the said 
rent or any part thereof, at the times above specified, or if 
default be made in the performance of any of the covenants or 
agreements herein contained, the said hiring, and the relation 
of landlord and tenant, at the option of the said party of the 
first part shall wholly cease and determine ; and the said party 
of the first part shall and may re-enter the said premises and 
remove all persons therefrom ; and the said party of the second 
part hereby expressly waives the service of any notice in writ- 
ing of intention to re-enter, as provided for by any law or 
statute. 

In Witness Whereof, the parties to these presents have 
hereunto set their hands and seals, the day and year first above 
written. 

Arthur Hallam Ross, [seal.] 
Thomas A. Kingman, [seal.] 
Sealed and Delivered in the 
Presence of 
S. G. Jeffrey. 



Form 32. Power of Attorney. 

Know all Men by These Presents, That /, John R. Car- 
nell, of the city and county of Albany, state of New York, have 
made, constituted and appointed, and By These Presents do 
make, constitute and appoint Frank M. Erskine, of the same 
place, true and lawful attorney for me and in my name, place 
and stead to collect money due me and to give receipts for the 
same, and to make and indorse notes and to draw or accept 
drafts in my name, giving and granting unto my said attorney 
full power and authority to do and perform all and every act 
and thing whatsoever requisite and necessary to be done in and 
about the premises, as fully to all intents and purposes, as / 
might or could do if personally present, with full power of 
substitution and revocation^ hereby ratifying and confirming 
all that my said attorney or his substitute shall lawfully do or 
cause to be done by virtue thereof. 

In Witness Whereof, I have hereunto set my hand and 
seal the second day of September, one thousand nine hundred 
and one. 

John R. Carnell. [seal.] 
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United States of America^^ 
State of New York, ^ss: 
City and County of Albany. J 
Be IT Known, that on the second day of September, one 
thousand nine hundred and one, before me, personally appeared 
John R. Carnell above named, who is to me known to be the 
person described in and who executed the above instrument, 
and he acknowledged the execution thereof to be his free act 
and deed. 

In Testimony Whereof, I have hereunto subscribed my 
name, the day and year last above written. 

Peter M, Cole, 

Notary. 

Form 33. Certificate of Stock. 

Number Shares 

88 Albany County Bank. 20 

Albany, N. Y. 
James Moore is entitled to 

Twenty Shares 

of One hundred dollars each in the Capital Stock of this Bank 
transferable only on the books thereof by the said Stockholder 
or his Attorney, on surrender of this Certificate. 

[seal.] [stamp.] 

Albany, Sept. 2, 190/. John R. Carnell, 

W. N. S. Sanders, President. 

Cashier. 

Form 34. Assignment of Stock. 

For Value Received, the undersigned hereby sells, assign**' 
and transfers unto A. V. Bensen 

Twenty Shares of the Capital Stock of the 

Albany County Bank, Albany, New York, and does hereby 
constitute and appoint Spencer Trask & Co. true and lawful 
attorneys, irrevocably for me and in my name and behalf^ to 
make and execute all necessary acts of assignment and transfer 
required by the regulations and by-laws of said Bank. 

In Witness Whereof, / have hereunto set my hand and 
seal this Hfth day of November, 1901. 

James Moore. 
Sealed and Delivered in the 
Presence of 

Geo. C. Lee, Jr. 
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